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Case Summaries

In re Weisband (Bankr, D.AZ, 4/1/10)
Court found that GMAC lacked standing to bring motion for relief from stay. -
Very detailed discussion of parties involved in securitization.
Very detailed discussion of UCC issues.
GMAC was not “holder”, allonge was not properly affixed to Note, etc.

U.S. Bank v. Emmanuael (NY, Kings Co. 5/11/10)
Court denied Plaintiff’s motion for alternate service & dismissed complaint
Assignment was executed by employee of Plaintiff’s attorney
MERS assignment of mortgage null bec Note not also assigned

U.S. Bank v. Gonzalez (NY, Kings Co. 6/8/10)
Court ordered $10,000 sanctions against Plaintiff
Plaintiff named in complaint was a different trust than id’d in most recent
assignment of mortgage; Plaintiff proceeded with litigation anyway

Bank of New York v. Raftogianis (NJ, Atlantic Co., 6/29/10)
Court denied summary judgment for forecl Plaintiff and scheduled hearing on
ownership of note

Duetsche Bank v, Smith (Pa., Delaware Co., 7/22/10)
Court granted summary judgment for forecl Plaintiff.
Court found irrelevant break in assignment chain w/in the securitization

HSBC Bank v. Thompson (OH Appeals, 9/3/10)
Lower court granted defendant’s sum judg motion, dismissed forecl case w/o pre.
Appeals court upheld
Plaintiff did not prove it owned the Note & Mortgage, its affidavit was stricken
* Affidavit by Plaintiff was by a person in Fla but notarized in NJ
Discussed whether P needed assignment before filing, but didn’t decide
Discussed validity of allonges to Note, incl lack of dates, attachment to Note

Kemp v. Countrywide (Bankr, D.N.J., 11/16/10)

Bankr filed 5/9/08

Proof of claim filed by Countrywide Home Loans, Inc. as servicer for Bank of New York
Court found that Bank of New York could not enforce the claim because (1) Bank of
New York never had possession of the Note and therefore under New Jersey UCC, could
not enforce it; (2) The Note was never properly indorsed to the new owner upon sale of
the loan to Bank of New York.

“Even if the newly executed allonge is recognized as a valid indorsement of the note...
the Bank of New York does not qualify as a holder, because it never came into




Where Is the Note & Why Does It Matter?.

Dec. 7, 2010

Pennsylvania Legal Aid Network/Pennsylvania Housing Finance Agency
Statewide Mortgage Foreclosure Training

Beth Goodell, Managing Attorney, Homeownership & Consumer Law
Community L.egal Services of Philadelphia :
bgoodell@eclsphila.org

Introduction: Falsely-executed documents in the media

See for more information:

Congressional Oversight Panel Report Examining the Consequences of Morigage
Irregularities for Financial Stability and Foreclosure Mitigation
http://cop.senate.gov/documents/cop-111610-report. pdf

L. Securitization & transfers of ownership of loans

A. The parties
Sponsor
Originator(s)
Seller
Depositor
Trust (“SPV” — Special Purpose Vehicle)

B. The contracts
Prospectus Supplement (Form 424BS5)
Representations to potential investors
Pooling & Servicing Agreement
Trust Agreement
Contracts among Depositor, Seller, Servicer, Trustee

C. How to find the contracts via the SEC

D. What the contracts say about transfers
(See examples in materials)

E. What the relevant law says about transfers

UCC —Pa., 13 Pa. 3103 et seq.

New York trust law
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F. Sample assignments

G. Cases

Kemp v. Countrywide

IL. Foreclosure in PA
A. Rules of Civil Procedure
1. Set out requirements for pleading, but not the full requirements for
a cause of action
2. Rules that apply to foreclosure
Rule 1019: Contents of Pleadings
Rule 1024: Verification
Rule 1147: The Complaint
Rule 2002: Real Party in Interest

3. Note is not specifically required by 1147, but is incorporated
indirectly by requirement to aver the default & amount owed

4, Preliminary objections based on failure to aftach the Note

5. Answer & New Matter denying standing based on flaws in
assignments and demanding proof of possession of Note

6. Response to Summary Judgment Motion

7. Discovery
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Where Is The Note &
Why Does It Matter?

Beth Goodell
Community Legal Services of Philadelphia
3638 N. Broad Street
Philadelphia, PA 19140
215-227-2400, ext. 2424
215-227-2435 (fax)
bgoodell@clsphila.org

Where Is the Note &
Why Does It Matter?

Securitization & transfers of ownership of loans
A. The parties

See Testimony of Prof. Adam Levitin

Sponsor

3 Originator(s)
éeller

] Depositor

B

Trust (“SPV” — Special Purpose
Vehicle)

i
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Where Is the Note &
Why Does It Matter?

1. Securitization & transfers of ownership of loans

A single loan goes through at least 3 transfers on its way
to the trust:

Originator - Seller '
{More steps if the sponsor is not also the originator)

Seller — Depositor

Pepositor — Trust

I. Securitization & transfers of ownership of loans
(continues)

B. The contracts

Prospectus Supplement (Form 424B5)
Representations to potential investors

Pooling & Servicing Agreement

8 Trust Agreement

Contracts among Depositor, Seller,
Servicer, Trustee




I. Securitization & transfers of ownership of loans

{continues)

C. Finding securitization documents (continues)

ERRREB

Go to SEC website

http:/lwww.sec.gov/

Select Filings & Forms

Select Search Company Filings

Select Boolean & Advanced Searches
Enter name of Trust/Depositor, NOT the
Trustee

I. Securitization & transfers of ownership of loans {continues)

C. Finding securitization documents {continues)

@ Name of trust from assignment(s) or foreclosure

complaint

H For “U.S. Bank National Association as
Trustee for Structured Asset Securities
Corp. Mortgage Pass-Through Certificates,
2005-SC1”

~ Sufficient: '

Structured Asset Securities

Corp. 2005-5C1

Structured Asset Securities Corp.

~ Not sufficient:

U.S. Bank as Trustee of 2005 SC1




I. Securitization & transfers of ownership of lcans
(continues)

D, What the contracts say abouf transfers

# Documents use several words when
referring to the transfer in ownership of the
{oans and mortgages:

~ assign
~ convey
~ transfer
~ deposit
~ deliver

I. Securitization & transfers of ownership of loans
(continues)

E. What the relevant law says about transfers
@ UCC -PA, 13 PA. 3103 et seq.
A New York trust law
Pa. law re assignments of mortgage
What is an assignment of mortgage?
Transfer of interest in real estate?
Transfer of security interést?

Who has authority to execute an
assignment of mortgage?

F. Sample assignments
(see hand outs)
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I. Securitization & transfers of ownership of loans
(continues)

G. Cases
@ Kemp v. Countrywide

*  Proof of claim filed by Countrywide Home
Loans, Inc. as servicer for Bank of New York

»  Court found that Bank of New York could not
enforce the claim because

1. Bank of New York never had
possession of the Note and therefore
under New Jersey UCC, could not
enforce it;

2. The Note was never properiy
indorsed to the new owner upon sale of
the loan to Bank of New York

" Il. Foreclosure in PA

A. Rules of Civil Proéedure

1. Set out requirements for pleading, but not the
full requirements for a cause of action
2. Rules that apply to foreclosure
# Rule 1019: Contents of Pleadings
Rule 1024: Verification
@ Rule 1147: The Complaint
Rule 2002: Real Party in Interest

w

)
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Il. Foreclosure in PA (continued)

3. Note is not specifically required by 1147, but is
incorperated indirectly by requirement to aver the
default & amount owed

4. Preliminary objections based on failure to attach
the Note

5. Answer & New Matter denying standing based
on flaws In assignments and demanding proof of
possession of Note

6. Response to Summary Judgment Motion

7. Discovery
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Witness Background Statement

Adam J, Levitin in an Associate Professor of Law at the Georgetown University Law
Center, in Washington, D.C., and Robert Zinman Scholar in Residence at the American
Bankruptcy Institute. He also serves as Special Counsel to the Congressional Oversight Panel,
and has been the Robert Zinman Scholar in Residence at the American Bankruptcy Institute.

Before joining the Georgetown faculty, Professor Levitin practiced in the Business
Finaznce & Restructuring Department of Weil, Gotshal & Manges, LLP in New York, and served
as law clerk to the Honorable Jane R. Roth on'the United States Court of Appeals for the Third
Circuit, ,

Professor Levitin holds a J.D. from Harvard Law School, an M.Phil and an A.M. from
Columbia University, and an A.B. from Harvard Coilege.

Professor Levitin has not received any Federal grants nor has he received any
compensation in connection with his testimony. The views expressed in Professor Levitin’s
testimony are his own and do not represent the positions of the Congressional Oversight Panel,
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Executive Summary

The mortgage foreclosure process is beset by a variety of problems. These range from
procedural defects (including, but not limited to robosigning) to outright counterfeiting of
documents to questions about the validity of private-label mortgage securitizations that could
mean that these mortgage-backed securities are not actwally backed by any mortgages
whatsoever. While the extent of these problems is unknown at present, the evidence is mounting
that it is not limited to one-off cases, but that there may be pervasive defects throughout the
foreclosure and securitization processes.

The problems in the mortgage market are highly technical, but they are extremely
serious. At best they present problems of fraud on the court, clouded title to property, and delay
in foreclosures that will increase the shadow housing inventory and drive down home prices. At
worst, they represent a systemic risk of liabilities in the trillions of dollars, greatly exceeding the
capital of the US’s major financial institutions.

Congress would do well to ensure that federal regulators are undertaking a thorough
investigation of foreclosure problems and to consider the possibilities for a global settlement of
foreclosure problems, loan modifications, and the housing debt overhang that stagnate the
economy and pose potential systemic risk.
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Mr, Chairman, Members of the Committee:

Good morning. My name is Adam Levitin. 1 am an Associate Professor of Law at the
Georgetown University Law Center in Washington, D.C., where I teach courses in bankruptcy,
commercial law, contracts, and structured finance. 1 also serve as Special Counsel to the
Congressional Oversight Panel for the Troubled Asset Relief Program. The views I express
today are my own, however.

We are now well into the fourth year of the foreclosure crisis, and there is no end in sight.
Since mid-2007 around eight million homes entered foreclosure,' and over three million
borrowers lost their homes in foreclosure” As of June 30, 2010, the Mortgage Bankers
Association reported that 4.57% of 1-4 family residential mortgage loans (roughly 2.5 million
loans) were currently in the foreclosure, process a rate more than quadruple historical averages.
(See Figure 1.) Additionally, 9.85% of mortgages (roughly 5 million loans) were at least a
month delinquent.

Chart 1: Percentage of 1-4 Family Residential Mortgages in Foreclosure®*
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Private lenders, industry associations, and two successive administrations have made a
variety of efforts to mitigate the crisis and encourage loan modifications and refinancings. A
series of much hyped initiatives, such as the FHASecure refinancing program and the
HopedHomeowners have all met what can charitably be described as limited success.
FHASecure, predicted to help 240,000 homeowners,” assisted only a few thousand borrowers
before it wound down,® while Hope4 Homeowners, originally predicted to help 400,000

! HOPE Now Data Repors,

‘i

! Morigage Bankers Association, National Delinquency Survey.

* Morigage Bankers Association, National Delinquency Surveys.

* See, e.g., Press Release, US Dep’t of Housing and Urban Development, Bush Administration to Help Nearly One-Quarter of a
Million Homeowners Refinance, Keep Their Homes; FHA to implement new “FHASecure” refinancing product {Aug. 31, 2007, available at
http:/Awww.hud.gov/news/release.cfm?content=pr(7-123.cfin; Press Release, US Dep’t of Housing and Urban Pevelopment, FHA Helps 400,000
Families Find Mortgage Relief; Refinancing on pace to help halfmillion homeowners by year’s end (Oct. 24, 2008), available at
http:/iwww.hud.gov/news/release,cfmTeontent=pri8- 167.cfm.

¢ Mlchael Corke!y, Mortgage ‘Cram-Downs' Loom as Foreclosures Mount, WALL 8T. L., Dee, 31, 2008,




homeowners,” had closed only 130 refinancings as of September 30, 2010.® The Home
Affordable Modification (FHHAMP) has also failed, producing 495,898 permanent modifications
through September 2010. This number is likely to be a high water mark for HAMP, as new
permanent modifications are decreasing rapidly while defaults on permanent modifications rise;
if current trends continue, by year’s end the number of active permanent HAMP modifications
will actually decline.

A number of events over the past several months have roiled the mortgage world, raising
questions about:

(1) Whether there is widespread fraud in the foreclosure process;

(2) Securitization chain of title, namely whether the transfer of mortgages in the
securitization process was defective, rendering mortgage-backed securities into non-mortgage-
backed securities;

(3) Whether the use of the Mortgage Electronic Registration System (MERS) creates
legal defects in either the secured status of a mortgage loan or in morigage assignments;

(4) Whether mortgage servicers’ have defaulted on their servicing contracts by charging
predatory fees to borrowers that are ultimately paid by investors;

(5) Whether investors will be able to “putback” to banks securitized mortgages on the
basis of breaches of representations and warranties about the quality of the mortgages.

These issues are seemingly disparate and unconnected, other than that they all involve
mortgages. They are, however, connected by two common threads: the necessity of proving
standing in order to maintain a foreclosure action and the severe conflicts of interests between
mortgage servicers and MBS investors.

It is axiomatic that in order to bring a suit, like a foreclosure action, the plaintiff must
have legal standing, meaning it must have a direct interest in the outcome of the legislation. In
the case of a mortgage foreclosure, only the mortgagee has such an interest and thus standing,
Many of the issues relating to foreclosure fraud by mortgage servicers, ranging from more minor
procedural defects up to outright counterfeiting relate to the need to show standing. Thus
problems like false affidavits of indebtedness, false lost note affidavits, and false lost summons
affidavits, as well as backdated mortgage assignments, and wholly counterfeited notes,
mortgages, and assignments all relate to the evidentiary need to show that the entity bringing the
foreclosure action has standing to foreclose.

Concerns about securitization chain of title also go to the standing question; if the
mortgages were not properly transferred in the securitization process (including through the use
of MERS to record the mortgages), then the party bringing the foreclosure does not in fact own
the mortgage and therefore lacks standing to foreclose. If the mortgage was not properly
transferred, there are profound implications too for investors, as the mortgage-backed securities
they believed they had purchased would, in fact be non-mortgage-backed securities, which
would almost assuredly lead investors to demand that their investment contracts be rescinded,
thereby exacerbating the scale of mortgage putback claims.

7 Dina ElBoghdady, HUD Chief Calls Aid on Morigages a Failure, WASH. POST. Dec. 17,2008, at Al,

¥ See FHA Single Famﬂy Cutlook, Sept. 2010, ar htto:/fwww.hud.gov/officesthsg/rmra/oe/mis/ooe/olounxls - 2010-11-02, Row 263
oer sotb i cal Year 2009 be in Cctob:
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Putback claims underscore the myriad conflicts of interest between mortgage servicers
and investors. Mortgage servicers are responsible for prosecuting on behalf of MBS investors,
violations of representations and warranties in securitization deals. Mortgage servicers are
loathe to bring such actions, however, not least because they would often be bringing them
against their own affiliates. Servicers’ failure to honor their contractual duty to protect investors’
interest is but one of numerous problems with servicer conflicts of interest, including the levying
of junk fees in foreclosures that are ultimately paid by investors and servicing ﬂrst lien loans
while directly owning junior liens.

Many of the problems in the mortgage secunﬂzat;on market (and thus this testnnony) are
highly technical, but they are exiremely serious.” At best they present problems of fraud on.the
court and questionable title to property. At worst, they represent a systemic risk of liabilities in
the trillions of dollars, greatly exceeding the capita1 of the US’s major financial institutions.
While understandihg the securitization market’s problems involves following a good deal of
technical issues, it is crifical to understand from the get-go that securitization is all about
technicalities,

Securitization is the legal apotheosis of form over substance, and if securitization is to
work it must adhere to its proper, prescribed form punctiliously. The rules of the game with
securitization, as with real property law and secured credit are, and always have been, that
dotting “i’s” and crossing “t’s” matter, in part to ensure the fairness of the system and avoid
confusions about conflicting claims to property. Close enough doesn’t do it in securitization; if
you don’t do it right, you cannot ensure that securitized assets are bankruptcy remote and thus

‘you cannot get the ratings and opinion letters necessary for securitization to work. Thus, it is

important not to dismiss securitization problems as merely “technical;” these issues are no more
technicalities than the borrower’s signature on a mortgage. Cutting comers may improve
securitization’s economic efficiency, but it undermines its legal viability,

Finally, as an initial mafter, let me also emphasize that the problems in the securitization
world do not affect the whether homeowners owe valid debts or have defaulted on those debts.
Those are separate issues about which there is no general controversy, even if debts are disputed
in individual cases.'®

This written testimony proceeds as follows: Part I presents an overview of the structure
of the mortgage market, the role of mortgage servicers, the mortgage contract and foreclosure
process. Part II presents the procedural problems and fraud issues that have emerged in the
mortgage market relating to foreclosures. Part III addresses chain of title concerns. Part 1V
considers the argument that the problems in foreclosures are mere technicalities being used by
deadbeats to delay foreclosure. Part V concludes.

* | emphasize, however, that this testimony does not purport to be a complete and exhaustive treatment of the issues involved and that
many of the legal issues discussed are not settfed law, which is itself part of the problem; trillions of dollars of mortgage securitization

transactions have been done without & certain legal basis,
" A notable exception, however, is for cases where the default Is caused by a servicer improperly forve-placing insurance or

mlsagglxmg 2 gament, resul!mg inan mf!ated loan balance that tnggers a homeowner default,




1. BACKGROUND ON SECURITIZATION, SERVICING, AND THE FORECLOSURE PROCESS

A. MORTGAGE SECURITIZATION

Most residential mortgages in the United States are financed through securitization. .
Securitization is a financing method involving the issuance of securities against a dedicated
cashflow stream, such as mortgage payments, that are isolated from other creditors’ claims.

Securitization links consumer borrowers with capital market financing, potentially lowering the

cost of mortgage capital. It also allows financing institutions to avoid the credit risk, interest rate
risk, and liquidity risk associated with holding the mortgages on their own books.

Currently, about 60% of all ocutstanding residential mortgages by dollar amount are
securitized.!* The share of securitized mortgages by number of mortgages outstanding is much
higher because the securitization rate is lower for larger “jumbo” mortgages.'2 Credit Suisse
estimates that 75% of outstanding first-lien residential mortgages are securitized.’® In recent
years, over 90% of mortgages originated have been securitized.!* Most second-lien loans,
however, are not securitized.15

Although mortgage securitization transactions are extremely complex and vary somewhat
depending on the type of entity undertaking the securitization, the core of the transaction is

relatively simple.16

First, a financial institution (the “sponsor” or “seller”) assembles a pool of mortgage
loans. The loans were cither made (“originated”) by an affiliate of the financial institution or
purchased from unaffiliated third-party originators. Second, the pool of loans is sold by the
sponsor to a special-purpose subsidiary (the “depositor”) that has no other assets or liabilities.
This is done to segregate the loans from the sponsor’s assets and liabilities.'” Third, the
depositor sells the loans to a passive, specially created, single-purpose vehicle (SPV), typically a
trust in the case of residential mortgages,1® The SPV issues certificated securities to raise the
funds to pay the depositor for the loans. Most of the securities are debt securities—bonds—-but
there will also be a security representing the rights to the residual value of the trust or the

“GC}_Uity.”

:: Tuside Mortgage Finance, 2010 Mortgage Market Statistical Annual.
I

B Ivy L., Zelman ct al,, Morigage Liguidity du Jour: Underestimated No More 28 exhibit 21 (Credit Suisse, Bquity Research Report,
Mar. 12, 2007).

" Jaside Mortgage Finance, 2010 Mortgage Market Statistical Annuat.

15 Inside Mortgage Finance, 2010 Mortgage Market Statistical Aunuval. From 2001-2007, enty #4% of second lien mortgages
oripinated were securitized. Jd Second Hen morigages create a conflict of interest beyond the scope of this paper. In many cases, second lien
Ioans are owned by financial institutions that are servicing (but do not own) the first lien loan, See Hearing Before the House Financial Services
Committee, Apr. 13, 2009 “Second Liens ard Other Barriers {o Principal Reduction as an Effective Foreclosure Mitigation Program” {testimony
of Barbara DeSoer, President, Bank of America Home Loans) at 6 {noting that Bank of America owns the second lien mortgage on 15% of the
first lien mortgages it services); Hearing Before the House Financial Services Committee, Apr. 13, 2009 “Second Liens and Qther Barriers to
Principal Reduetion as an Effective Foreclosure Mitigation Progrant™ {testimony of David Lowntan, CEQ for Home Lending, JPMorgan Chase)
at 5§ (noting that Chase owns the second lien morigage on around 10% of the first lien morfgages it services). The ownership of the second while
servicing the first creates a direct financial conflict between the servicer qua servicer and the servicer qua owner of the second lien morigage, as
the servicer has an incentive to modify the first len morigage in order to free up borrower cashflow for payments on the second lien mortgage,

! The structure illustrated is for private-label morigage-backed securities. Cinnie Mae and GSE securitizations are structured
somewhat differently, The private-label structure can, of course, be used to securitize any asset, from oil tankers to credit card debt to song
catalogues, not just mortgages.

" This intermediate enlity is not essentlal to securitization, but since 2002, Statement of Financial Accountings Standards §40 has
required this additional step for off-balance-sheet treatment because of the remote possibilily that if the originator went bankrupt or into
receivership, the securitization would be treated as a secured loan, rather than a sale, and the originator would exercise its equitable right of
redemption and reclaim the securitized assets. Deloitte & Touche, Learning the Norwalk Two-Step, HEADS UP , Apr, 25,2001, at 1,

The trustee will then typically convey the mortgage notes and security instrurnents to a “master document custodian,” who
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The securities can be sold directly to investors by the SPV or, as is more common, they
are issued directly to the depositor as payment for the loans. The depositor then resells the
securities, usually through an underwriting affiliate that then places them on the market. (See
Figure 2, below.) The depositor uses the proceeds of the securities sale (to the underwriter or the
market) to pay the sponsor for the loans. Because the certificated securities are collateralized by
the residential mortgage loans owned by the trust, they are called residential mortgage-backed
securities (RMBS).

A variety of reasons—credit risk (bankruptcy remoteness), off-balance sheet accounting
treatment, and pass-through tax status (typically as a REMIC!? or grantor trust)—mandate that
the SPV be passive; it is little more than a shell to hold the loans and put them beyond the reach
of the creditors of the financial institution.20 Loans, however, need to be managed. Bills must be
sent out and payments collected. Thus, a third-party must be brought in to manage the loans,21
This third party is the servicer. The servicer is supposed to manage the loans for the benefit of
the RMBS holders.

Every loan, irrespective of whether it is securitized, has a servicer. Sometimes that
servicer is a first-party servicer, such as when a portfolio lender services its own loans, Other
times it is a third-party servicer that services loans it does not own. All securitizations involve
third-party servicers, but many portfolio loans also have third-party servicers, particularly if they
go into default. Third-party servicing contracts for portfolio loans are not publicly available,
making it hard to say much about them, including the precise nature of servicing compensation
arrangements in these cases or the degree of oversight portfolio lenders exercise over their third-
party servicers. Thus, it cannot always be assumed that if a loan is not securitized it is being
serviced by the financial institution that owns the loan, but if the loan is securitized, it has third-

party servicing.

Securitization divides the beneficial ownership of the mortgage loan from legal title to
the loan and from the management of the loans. The SPV (or more precisely its trustee) holds
legal title to the loans, and the trust is the nominal beneficial owner of the loans. The RMBS
investors are formally creditors of the trust, not owners of the loans held by the trust.

The economic reality, however, is that the investors are the true beneficial owners. The
trust is just a pass-through holding entity, rather than an operating company. Moreover, while
the trustee has nominal title to the loans for the trust, it is the third-party servicer that typically
exercises legal title in the name of the trustee. The economic realities of securitization do not
track with its legal formalities; securitization is the apotheosis of legal form over substance, but
punctilious respect for formalities is critical for securitization to work.

Mortgage servicers provide the critical link between mortgage borrowers and the SPV
and RMBS investors, and servicing arrangements are an indispensable part of securitization.22
Mortgage servicing has become particularly important with the growth of the securitization
market. '

1% A REMIC i a real estate mortgage investment conduit, as defined under LR.C. §§ 860A-860G.

 See Anna Gelpern & Adam J. Levitin, Rewriting Frankenstein Contracts: Workout Frohibitions in Residential Morigage Backed
Securities, 82 8. CAL. L, Rev, 1075, 1093-98. {2009).

¥ Sec Kutt Eggert, Limiting Abuse and Opportunisni by Morigage Servicers, 15 HOUSING POL'Y DEBATE 753, 754 {2004).

2 The servicing of nensecuritized loans may also be outsourced. There is little information sbout this market because it does not
involve publicly available contracts and does not show up in standard data,
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Figure 2. Private-Label Mortgage Securitization Structure?3
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B. THE MORTGAGE SERVICING BUSINESS™

The nature of the servicing business in general militates toward economies of scale and
automation, Servicing combines three distinct lines of business: transaction processing, default
management, and loss mitigation., Transaction processing is a highly automatable business,
characterized by large economies of scale. Defanlt management involves collections and
activities related to taking defaulted loans through foreclosure. Like transaction processing,
default management can be automated,”® as it does not require any negotiation with the
homeowner, insurers, or junior lienholders.® '

B See ACE Sec. Corp. Homse Equity Loan Trust, Serfes 2006-NC3, Prospectus Supplement (Form 424B3) 8-11 (Nov. 21, 2006),

available ar hetps/fwww.sec.gov/Archives/edgar/data/l 380884/0001 14420406049985/v058926 424b5.him,
# This section of my testimony comes from Adam J. Levitin & Larry Cordell, What RMBS Servicing Can Learn from CMBS

" Servicing, working paper, November 2010,
“ Seelnre Taylor, 407 B.R. 618 (Bankr, B.D, Pa. 2009), rev'd 2010 WL 624309 (E.D. Pa. 2010).

 Arguably servicers have a fourth line of business—the management of real estate owned (REO). REQ are foreclosed properties that
were not purchased by thied-parties at the foreclosure sale. REO management involves caring for and marketing the REO. It does not require

. negotlataons w1th lhe homeawner {who is evicled) or junjor ] ]xenholders (whose hens are generally extmgmshed by the forecIosure R
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) government loans and 50 bps for subprime.

Loss mitigation is considered an alfernative to foreclosure, and includes activities such as
repayment plans, loan modifications, short sales and deeds in lieu of foreclosure. Loss mitigation
is always a negotiated process and is therefore labor-intensive and expensive. Not only must the
homeowner be agreeable to any loss mitigation solution, but so too must mortgage insurers and
junior lienholders if they are parties on the loan. Because each negotiation is separate and
requires a trained employee, there are very few opportunities for automation or economies of
scale. Labor expenses are also considered overhead, which are all non-reimbursable expenses to
servicers. And, fo the extent that loss mitigation is in the form of a loan modification, redefault
and self-cure risk always lurk in the background. Moreover, loss mitigation must generally be
conducted in addition to default management; the servicer must proceed with foreclosure even if
attempting to find an alternative, so the cost of loss mitigation is additive. Yet, while taking a
loan through foreclosure is likely to involve lower costs than pursuing loss mitigation, it may not
ultimately maximize value for RMBS investors because loss severities in foreclosure can easily
surpass those on a re-performing restructured loan.

The balance between these different parts of a servicer’s business changes over the
course of the housing cycle. When the housing market is strong, the transaction processing
dominates the servicing business, but when the housing market is weak, default management and
loss mitigation become more important.

The very short weighted average life (WAL) of RMBS trusts combined with very low
defaults in most economic environments encouraged servicers to place disproportionate weight
on performing loan servicing, which historically has been characterized by small servicing fees
and enormous economies of scale. Thus, on a typical loan balance of $200,000 today, a servicer
might earn between $500 and $1,000 per year.?’ Given the low-level of annual income per loan,
the short WAL of each loan, and low default rates in most economic environments before 2006,
servicers had few incentives to devote resources to loss mitigation, but large incentives to invest
in performing loan automation to capture the large economies of scale. This left servicers wholly
unprepared for the elevated level of defaults that began in 2007,

C. RMBS SERVICER COMPENSATION

RMBS servicers’ duties and compensation are set forth in a document called a “Pooling
and Servicing” agreement (PSA) also governs the rights of the RMBS certificate holders. RMBS
servicers are compensated in four ways. First, they receive a “servicing fee,” which is a flat fee
of 25—350 basis points (bps) and is a first priority payment in the RMBS trust.® This is by far
the greatest portion of servicer income. This fee is paid out proportionately across all loans
regardless of servicer costs through the economic cycle.

Second, servicers earn “float” income. Servicers generally collect morigage payments at
the beginning of the month, but are not required to remit the payments to the trust until the 25®
of the month. In the interim, servicers invest the funds they have collected from the mortgagors,
and they retain all investment income. Servicers can also obtain float income from escrow

* Servicing fees are generally 25—50 bps, which translates into $500--81000 per year in servicing fees.
® Generally the servicing fee is 25 bps for conventional fixed rate mortgages, 37.5 hps for conventionat ARM loans, 44 bps for
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. until termination, .

balances collected monthly from borrowers to pay taxes and insurance during the course of the
year.

Third, servicers are generally permitted to retain all ancillary fees they can collect from
mortgagors. This includes things like late fees and fees for balance checks or telephone
payments. It also includes fees for expenses involved in handling defaulted mortgages, such as
inspecting the property. Finally, servicers can hold securities themselves directly as investors,
and often hold the junior-most, residual franche in the securitization.

Servicers face several costs. In addition to the operational expenses of sending out billing
statements, processing payments, maintaining account balances and histories, and restructuring
or liquidating defaulted loans, private label RMBS servicers face the expense of “servicing
advances,”® When a loan defaults, the servicer is responsible for advancing the missed

payments of principal and interest to the trust as well as paying taxes and insurance on the

property. They continue to pay clear through liquidation of the property, unless these advances
are not deemed recoverable.

The servicer is able to recover advances it has made either from liquidation proceeds or
from collections on other loans in the pool, but the RMBS servicer does not receive interest on
its advances. Therefore, advances can be quite costly to servicers in terms of the time value of
money and can also place major strains on servicers’ hqmdﬂy, as the obhgatmn to make
advances continues until the loan is liquidated or the servicer believes that it is unhkely to be
able to recover the advances. In some cases, servicers have to advance years’ worth of

mortgage payments to the trust,
While RMBS servicers do not receive interest on servicing advances, they are
compensated for their “out-of-pocket” expenses. This includes any expenses spent on preserving

the collateral property, including force-placed insurance, legal fees, and other foreclosure-related
expenses. Large servicers frequently “in-source” default management expenses to their

affiliates.

D. MONITORING OF RMBS SERVICERS

RMBS servicing arrangements present a classic principal-agent problem wherein the
agent’s incentives are not aligned with the principal and the principal has limited ability to
monitor or discipline the agent.

1. Investors

Investors are poorly situated to monitor servicer behavior because they do not have direct
dealings with the servicer. RMBS investors lack information about servicer loss mitigation

.activity. Investors do not have access to detailed servicer expense reports or the ability to

examine loss mitigation decisions. Investors are able to see only the ultimate outcome. This
means that investors are limited in their ability to evaluate servicers’ performance on an ongoing

¥ In Agency securities, servicers generally stop advancing after borrowers owe their fifih payment, at 120 days past due. For GSE
loans, they are then removed from the securities and taken on balance sheet, Servicer advances for the four paymenis are typically not reimbursed
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ba51s. And even if investors were able to detect unfaithful agents, they have little ability to
discipline them short of litigation.’®

2. Trustees

RMBS feature a trustee, but the name is deceptive. The trustee is not a common law
trustee with general fiduciary duties. Instead, it is a limited purpose corporate trustce whose
duties depend on whether there has been a default as defined UN the PSA. A failure to pay all
tranches their regularly scheduled principal and interest payments is nof an event of default.
Instead, default relates to the financial condition of the servicer, whether the servicer has made
required advances to the trust, whether the servicer has submitted its monthly report, and whether
the servicer has failed to meet any of its covenants under the PSA.

Generally, before there i is an event of default, the frustee has a few specifically assigned
ministerial duties and no othérs.>’ These duties are typically transmitting funds from the trust to
the RMBS investors and providing investors performance statements based on figures provided
by the servicer. The trustee’s pre-default duties do nof include active monitoring of the servicer.

Trustees are generaﬂy entitled to rely on servicers’ data reporting, and have little
obligation to analyze it.**> Indeed, as Moody’s has noted, trustees lack the ability to verify most
data reported by servicers; at best they can ensure that the reported data complies with any
applicable covenant ratios:

The trustee is not in a position to verify certain of the numbers reported by the
servicer. For example, the amount of delinquent receivables and the amount of
receivables charged off in a given month are figures that are taken from the
servicer’s own computer systems. While these numbers could be verified by an
auditor, they are not verifiable by the trustee.*

Likewise, as attorney Susan Macaulay has observed, “In most cases, even if the servicer
reports are incorrect, or even fraudulent, absent manifest error, the trustee simply has no way of
knowing that there is a problem, and must allocate the funds into the appropriate accounts, and
make the mandated distributions, in accordance with the servicer reports.”*

* Investors also arguably lack a strong incentive to care about servicer performance. See Levitin & Twomey, supra note Errort
Bookmark not defined, {noting that resecuritization and investor optimism bias means that investors are likely to cither be invested only
derivatively in subordinated tranches or believe that they have selected a tranche that will be “in-the-money” and therefore unaffected by
marginal changes it servicer behavior).

! See, e.g., Wells Fargo Mortgage Backed Securitics 2005-AR10 Trust § 8.01 {“Prtor fo the occurrence of an Bvent of Default of
which 2 Responsible Officer of the Trustee shall have actual knowledge and after the curing of all such Events of Default which may have
occurred, the duties and obligations of the Trustee shall be determined sofely by the express prowsmns of thiz Agreetnent, the Trustee shall not be
liable except for the performance of such duties and obligations as are specifically set forth in this Agreement, no implied covenants or
obligations shall be read into this Agreement against the Trustee and, in the absence of bad faith on the part of the Trustee, the Trusiee may
conclusively rely, as to the truth of the statements and the correctness of the opinions expressed thereln, upon any certificates or opinions
furnished 1o the Trustee, and conforming to the requirernents of this Agreement.™). See also Moody’s Investor Service, Structured Finance
Ratings Methodology: Moedy's Re-examines Trustces' Role in ABS and RMBS, Peb. 4, 2003, at 4, (noting “Some trustees have argued that
their responsibilities are limited to strictly administrative functions as detailed in the transaction documents acd that they have no "fiduciary” duty
prior to an event of default,”),

” MBIA Ins. Corp, v. Royal Indem. Ce., 519 F. Supp, 2d 455 (2007), af°d 321 Fed. Appx. 146 (3d Cir. 2009) (“Royal argues that
Wells Fargo [the trustee} had the contractual obligation to analyze data using certain financial accounting principles and to detect any anomalies
that analysls might have uncovered. As Royal suggests, this analysis may not have been very labor-infensive. Yet; the contract did not call for any
analysis at att. It sirply required Wells Fargo to perform rote comparisons between that data and data contained in varions other sources, and to
report any numerical inconsistencies. Wells Fargo did just that.”).

* Moody’s Investor Service, supra note 31, at 4,

¥ Susan J, Macaulay, US: The Role of the Securitisation Trustee, GLOBAL SECURITISATION AND STRUCTURED FINANCE 2004,
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Similarly, trustees usually wait for servicers to notify them of defaults,” and Moody’s
has noted that trustees are often unresponswe to information from third partles indicating that an
unreported default might have occurred. ** Thus, trustees enforce servicer representations and
warranties largely on the honor system of servicer self-reporting,

For private-label securities, trustees also lack the incentive to engage in more vigorous
monitoring of servicer loss mitigation decisions. The trustee does not get paid more for more
vigorous monitoring. The trustee generally has little ability to discipline the servicer except for
litigation. Private-label RMBS trustees have almost no ability to fire or discipline a servicer,
Servicers can only be dismissed for specified acts, and these acts are typically limited to the
servicer’s insolvency or failure to remit funds to the frust. Occasionally servicers may be
dismissed if defaulf levels exceed particular thresholds.

Trustees also have no inferest in seeing a servicer dismissed because they often are
required to step in as back-up servicer.’” In the event of a servicer default, the trustee takes over
as servicer (which includes the option of subcontracting the duties), and assumes the duty of
making servicing advances to the frust. The back-up servicer role is essentially an insurance
policy for investors, and activation of that role is equivalent to payment on a claim; a trustee that
has to act as a back-up servicer is likely to lose money in the process, especially when some of
the trustees do not themselves own servicing operations.

Trustees also often have close relationships with particular servicers. For example,
Professor Tara Twomey and I have shown that Bank of America/Countrywide accounts for
nearly two-thirds of Deutsche Bank’s RMBS trustee business.”® In such circumstances, trustees
are unlikely to engage in meaningful monitoring and disciplining of servicers.”® Amherst
Securities points out that early payment default provisions are not effectively enforced by
trustees, to the point where in cases where borrowers did not make a single payment on the
mortgage, only 37 percent were purchased out of the trust, much smaller amounts for loans
makmg only one to sxx payments.”  Thus, for private-label RMBS, there is virtually no

supervision of servicers.?
GSE and Ginnie Mae securitization have greater oversight of servicers. The GSEs serve

as master servicers on most of their RMBS; they therefore have a greater ability to monitor
servicer compliance. The GSEs require servicers to foreclose according to detailed timelines, and

1t is almost always an event of default under the indenture if the trustee does not receive a servicer report within a specified period of
time, and the trustee must typically report such a failure to the investors, any credit enhancerent provider, the raling agencies and others.
However, the trustee generally has no duties beyond that with respect o the coatents of the report, although under the TIA, the trustce must
review any reports fumished to it to determine whether there is any violation of the terms of the indenture. Presumably this would inchude
verifying that any ratios represented in any reports conform to financial covenants contained in the indenture, ete. It would not however, require
the trustee to go beyond the face of the report, i.e. to conduct further investigation to determine whether the data undetlying the information on
the reports presented to it were, In fact, frue, Virtually all indentures, whether or not governed by the TIA, explicitly permit the trustee fo rely on
statements made 1o the trustee in officers’ certificates, opinions of counsel and decuments delivered to the trustes in the manner specified within
the indenture, .
Id
: Moody's Investor Service, supra note 31, at 4,
Id
¥ Eric Gross, Portfolic Management: The Evolution of Backup Servicing, Porifolic Financial Servicing Company (PFSC)
(July 11, 2002) af http://www.securitization.net/knowledge/article.asp?id=147& aid=2047.
# Levitin & Twomey, supra note Errorl Bookmark not defined..
¥ See Bllington Credit Fund, Ltd. v, Select Portfolio, Inc,, No. 1:07-cv-00421-LY, W.D. Tex., Plaintiffs’ First Amended Complaint,
Tuly 10, 200? {RMBS residual tranche holder alleging that trustee was aware that servicer was in violation of PSA and failed fo act).
# See Amherst Mortgage Insight, supra note Error! Bookmark not defined,, at 15,
#! For MBS wilh separate master and primary servicers, the master servicer may monitor the primary servicer(s), but often the master
servicers are the same ennty
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servicers that fail to comply face monetary penalties. Recognizing the benefits inherent in
effective loss mitigation, Fannie Mae places staff dxrectly in all of the largest servicer shops to
work alongside loss mitigation staff at their servicers.*” Freddie Mac constructed servicer
performance profiles to directly monitor servicers, sharing results directly with servicers and
rating agencies. Since each GSE insures against credit losses on the loans, their ongoing
monitoring provides consistent rules and a single point of contact to approve workout packages
and grant exceptions, something absent in private label RMBS.

3. Ratings and Reputation

Like any repeat {ransaction business, servicers are concerned about their reputations. But
reputational sanctions have only very weak discipline on servicer behavior.

While Regulatxon AB requires servicers to disclose information about their experience
and practices,” they are not required to disclose information about performance of past pools
they have serviced. In any event, repufational sanctions are ineffective because loss severities
are more likely to be attributed to underwriting quality than to servicing decisions.

Rating agencies also produce servicer ratings, but these ratings are a compilation of the
evaluation of servicers on a multifude of characteristics. Rating agencies have been known to
incorporate features of Freddie Mac’s servicer performance profiles in their servicer assessments
and to incorporate loss mitigation performance into their ratings, But defails of their
methodology used to measure these assessments are not disclosed. They give no indication of
whether a servicer is likely to make loss mitigation decisions based solely on the interests of the
securitization trust. Ratings are also combined with other criferia, such as the servicer’s own
financial strength and operational capacity. In other words, servicer ratings go to the question of
whether a servicer will have fo be replaced because it is insolvent or lacks the ability to service
the loans, with much less weight given to whether the servicer acts in the investors’ interests,

C. THE MORTGAGE CONTRACT AND FORECLOSURE PROCESS

The mortgage contract consists of two documents, a promissory note (the “note” or the
“mortgage loan”) and a security instrument (the “mortgage” or the “deed of trust”).** The note is
the IOU that contains the borrower’s promise to repay the money loaned. If the note is a
negotiable instrument, meaning that it comphes with the requirements for negonabzhty in Article
3 of the Umform Commercial Code,* then the original physical note is itself the right to

payment.*6
The mortgage is the document that connects the IOU with the house. The morigage gives

the lender a contingent right to the house; it provides that if the borrower does not pay according
to the terms of the note, then the lender can foreclose and have the property sold according to the

*2 PMI insurers have recently started to embed staff in servicer shops to monitor loss mitigation efforts. Harry Terris & Kate Berry, In

the Trenches, AM. BANKER, Aug. 27, 2009,
“47CFR. §229.1108,
* The note and the mortgage can be combined in a single document, but that is not common practice, both because the morigage can

" be granted subsequent to the creation of the debt and because of borrower privacy concerns about the terms of the note, which would begore

public if the note and mortgage were combined and recorded in local property records,

* See UCC 3-104,
$UCC 3-203, Cmt. 1 (“An mstrument isa renﬁed ngbt to paymenL The right is rep resented by the mstmment :tse]f ”
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terms of the mortgage and applicable state and federal law. The applicable law governing
foreclosures is state law,

State real estate law, including foreclosure law, is non-uniform, making it difficult to
state what the law is as a generic matter; there is always the possibility that some jurisdictions
may deviate from the majority rule. That said, no state requires a borrower’s note to be recorded
in local land records for the note to be valid, and, as a general matter, state law does not require
the mortgage to be recorded either in order for the mortgage to be enforceable against the
borrower. Recording of the mortgage is necessary, however, to establish the mortgage’s priority
relative to the claims of other parties, including other mortgagees, judgment lien creditors and
tax and workmen’s’ licns against the property. The basic rule of priority is first in time, first in
right; the first mortgage to be recorded has senior priority. An unrecorded mortgage will thus,
generally have junior priority to a subsequently issued, but recorded mortgage. The difference
between enforceability and priority is an important one, discussed in more detail below, in the
section of this testimony dealing with MERS,

State law on foreclosures is also non-uniform. Roughly, however, states can be divided
into two groups: those where foreclosure actions are conducted through the courts (“judicial
foreclosure™) and those where foreclosure actions are conducted by private sales (“nonjudicial
foreclosure™). This division maps, imperfectly, with whether the preferred security instrument is
a mortgage or a deed of trust.*®

Mortgage loans cost more in states that have judicial foreclosure; what this means is that
borrowers in judicial foreclosure states are paying more for additional procedural rights and legal
protections; those procedural rights are part of the mortgage coniract; failure to honor them is a
breach of the mortgage contract. Note, that a default on the mortgage note is not a breach of the
confract per se; instead it merely friggers the lender’s right to foreclose per the applicable

procedure. .

In a typical judicial foreclosure proceeding, the homeowner receives a notice of default
and if that default is not cured within the required period, the mortgagee then files a foreclosure
action in court, The action is commenced by the filing of a written complaint that sets forth the
mortgagee’s allegations that the homeowner owes a debt that is secured by a mortgage and that
the homeowner has defaulted on the debt. Rules of civil procedure generally require that legal
actions based upon a writing include a copy of the writing as an attachment to the complaint,
although there is sometimes an exception for writings that are available in the public records.
While the mortgage is generally filed in the public records, assignments of the mortgage are
often not (an issue complicated by MERS, discussed below), and the nofe is almost never a

matter of public record.

1t is important to understand that most judicial foreclosures do not function like the sort
of judicial proceeding that is dramatized on television, in which all parties to the case appear in
court, represented by attorneys and judgment only follows a lengthy trial. Instead, the norm in
foreclosure cases is a default judgment. Most borrowers do nof appear in court or contest their
foreclosures, and not all of those who do are represented by competent counsel, not least becaunse

" Fhere is a federal foreclosure statute that can be utilized by FHA...

# Mortgages sometimes also include a power of sale, permitting nonjudicial foreclosure. Ina deed of trust, the deed to the property is
transferred in trust for the nofeholder to & deed of trust trustee, often a local attorney, The note remains the property of the lender (the deed of
“trust beneficiary), When there is a default on the note, the lender notifies the deed of trust trustee and the lender or its agent is typically appointed

s substitute deed of trust trustee to run the foreclosure sal S
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of the difficulties in paying for counsel. Most borrowers that the borrower does not contest the
foreclosure or appear in court, In most cases, only the lender’s attorney appears, and judges
routinely dispatch dozens or hundreds of foreclosure cases in a sifting. Homeowners in

_ foreclosure actions are among the most vulnerable of defendants, the least able to insist up on

and vindicate their rights, and accordingly the ones most susceptible to abuse of legal process.

. PROCEDURAL PROBLEMS AND FRAUD

The first type of problems in the mortgage market are what might generously be termed
“procedural defects” or “procedural irregularities.” There are numerous such problems that have
come to light in foreclosure cases. The exfent and distribution of these irregularities is not yet
known. No one has compiled a complete typology of procedural defects in foreclosures; there
are, to use Donald Rumsfeld’s phrase, certainly “known unknowns” and well as “unknown
unknowns.” A

A. AFFIDAVITS FILED WITHOUT PERSONAL KNOWLEDGE (ROBOSIGNING)

Affidavits need to be based on personal knowledge to have any evidentiary effect; absent

. personal knowledge an affidavit is hearsay and therefore generally inadmissible as evidence.

Accordingly, affidavits attest to personal knowledge of the facts alleged therein.

The most common type of affidavit is an attestation about the existence and status of the
loan, namely that the homeowner owes a debt, how much is currently owed, and that the
homeowner has defaulted on the loan, (Other types of affidavits are discussed in sections ILB.
and 1I.C., infra). Such an affidavit is typically sworn out by an employee of a servicer (or
sometimes by a law firm working for a servicer), Personal knowledge for such an affidavit
would involve, at the very least, examining the payment history for a loan in the servicer’s
computer system and checking it against the facts alleged in a complaint.

The problem with affidavits filed in many foreclosure cases is that the affiant lacks any
personal knowledge of the facts alleged whatsoever, Many servicers, including Bank of
America, Citibank, JPMorgan Chase, Wells Fargo, and GMAC, employ professional affiants,
some of whom appear to have no other duties than to sign affidavits. These employees cannot
possibly have personal knowledge of the facts in their affidavits, One GMAC employee, Jeffrey
Stephan, stated in a deposition that he signed perhaps 10,000 affidavits in a month, or
approximately 1 a minute for a 40-hour work week.” For a servicer’s employee to ascertain
payment histories in a high volume of individual cases is simply impossible.

When a servicer files an affidavit that claims fo be based on personal knowledge, but is
not in fact based on personal knowledge, the servicer is committing a fraud on the court, and
quite possibly perjury. The existence of foreclosures based on fraudulent pleadings raises the
question of the validity of foreclosure judgments and therefore title on properties, particularly if
they are still in real estate owned (REO).

* See Deposition of Jeffrey Stephan, GMAC Morfgage LLC v, Ann M. Neu ak/a Ann Michelle Perez, No. 50 2008 CA
040805300 MB, (15"’ Judicial Circuit, Florida, Dec. 10, 2009) at 7, available af

hitp://apl.ning.com/files/sdSMwlZXvPud A7kq7XQUsGWOxEc YigNMPCm0a2hISJu88Po Y6 ZNgan X 7XK4 | FyeVRIHDmMe 7K ¢FO2evHgSE

MeplI8ywnDT/0912i0gmacmorgagevsannmneul .pdf (stating that Jeffrey Stephan, a GMAC employee, signed approximately 10,000 affidavits
a month for foreclosure cases).
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B, LoST NOTE AFFIDAVITS FOR NOTES THAT ARE NOT LOST

The plaintiff in a foreclosure action is generally required to produce the note as evidence
that it has standing to foreclose, Moreover, under the Uniform Commercial Code, if the note is a
negoliable instrument, only a holder of the note (or a subrogee)—that is a sgarty in possession of
-the note-— may enforce the note, as the note is the reified right to payment.

There is an exception, however, for lost, destroyed, or stolen notes, which permits a party
that has lost possession of a note to enforce it.” ! If a plaintiff seeks to enforce a lost note, it is
necessary “to prove the terms of the instrument” as well as the “right to enforce the
instrument.” This proof is typically offered in the form of a lost note affidavit that attests to the
prior existence of the note, the terms of the note, and that the note has been lost.

It appears that a surprisingly large number of lost note affidavits are filed in foreclosure
cases. In Broward County, Florida alone, over 2000 such affidavits were filed in 2008-2009.%
Relative to the national population, that translates to roughly 116,000 lost note affidavits
nationally over the same period.”*

There are two problems with the filing of many lost note affidavits. First, is a lack of
personal knowledge. Mortgage servicers are rarely in possession of the original note. Instead,
the original note is maintained in the fireproof vault of the securitization trustee’s document
custodian. This means that the servicer lacks personal knowledge about whether a note has or
has not been lost.>> Merely reporting a communication from the document custodian would be

‘hearsay and likely inadmissible as evidence,

The second problem is that the original note is frequently not in fact lost, Instead, it isin
the document custodian’s vault. Servicers do not want o pay the document custodian a fee (of
perhaps $30) to release the original mortgage, and servicers are also wary of entrusting the
original note to the law firms they hire. Substitution of counsel is not infrequent on defaulted
mortgages, and servicers are worried that the original note will get lost in the paperwork shuffle
if there is a change in counsel. When pressed, however, servicers will often produce the original
note, months after filing lost note affidavits. The Uniform Commercial Code (UCC) requires
that a party seeking to enforce a note be a holder (or subrogee to a holder)} or produce evidence

“that a note has been lost, destroyed, or stolen; the UCC never contemplates an “inconvenience
affidavit” that states that it is too much trouble for a servicer to bother obtaining the original
note. But that is precisely what many lost note affidavits are effectively claiming,

Thus, many lost note affidavits are doubly defective: they are sworn out by a party that
does not and cannot have personal knowledge of the alleged facts and the facts being alleged are
often false as the note is not in fact lost, but the servicer simply does not want to bother obtaining
it.

2 UCC 3-301; 1-201(b)(21) (defining “holder™).

} UCC 3-309. Note that UCC 3-309 was amended in the 2001 revision of Arnticle 3. The revision made it easier to enforce a Jost
note. Not every state has adopted the 2001 revisions, Therefore, UCC 3-309 is nen-uniform law.

1UCC 3-309(b).

# Cite NY Times.

* According to the US Census Burean, Broward County’s population is approximately 1.76 million, meking it .57% of the total US
population of 307 million. Broward does have a significantly higher than average foreclosure rate, roughly 12% over the past two years,
according to Core Logic Loan Performance data, making it approximately 3 times the national average.

. * The 2001 version of UCC 3-309 permits not only a parfy that has lost a nofe but a buyer from such a party to enforee a lost note.
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C. JUNk FEES

The costs of foreclosure actions are initially incurred by servicers, but servicers recover
these fees off the top from foreclosure sale proceeds before MBS investors are paid. This
reimbursement structure limits servicers’ incentive to rein in costs and actually incentives them
to pad the costs of foreclosure. This is done in two ways. First, servicers charge so-cailed “junk
fees” either for unnecessary work or for work that was simply never done. Thus, Professor Kurt
Eggert has noted a variety of abusive servicing practices, including “improper foreclosures or
attempted foreclosures; imposition of improper fees, especially late fees; forced-placed insurance
that is not required or called for; and misuse of escrow funds.”*® Servicers’ ability to retain
foreclosure-related fees has even led them to attempt to foreclose on properties when the
homeowners are current on the mortgage or without attempting any sort of repayment plan.5?

- Consistently, Professor Katherine Porter has documented that when mortgage creditors file
~claims in bankruptcy, they generally list amounts owed that are much higher than those
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httpi//blogs.wsj.com/law/2007/12/03/us-trustee-; program playmg tough with- countrywnde-oihers

scheduled by debtors.™®

There is also growing evidence of servicers requesting payment for services not
performed or for which there was no confractual right to payment. For example, in one
particularly egregious case from 2008, Wells Fargo filed a claim in the borrower’s bankruptcy
case that included the costs of two brokers’ price opinions allegedly obtained in September 2005,
on a property in Jefferson Parish, Louisiana when the entire Parish was under an evacuation
order due to Hurricane Katrina.>®

Similarly, there is a frequent problem of so-called “sewer summons” issued {(or actually
not issued) to homeowners in foreclosures. Among the costs of foreclosure actions is serving
notice of the foreclosure (a court summons) on the homeowner. There is disturbing evidence
that homeowners are being charged for summons that were never issued. These non-delivered
summons are known as “sewer summons” after their actual delivery destination.

One way in which these non-existent summons are documented is through the filing of
“affidavits of lost summons” by process servers working for the foreclosure attorneys hired by
mortgage servicers. A recent article reports that in Duval County, Florida (Jacksonville) the
number of affidavits of lost summons has ballooned from 1,031 from 2000-2006 to over 4,000 in
the last two years, a suspiciously large increase that corresponds with a sharp uptick in
foreclosures.®

Because of concerns about illegal fees, the United States Trustee’s Office has undertaken
several investigations of servicers® false claims in bankruptcy® and brought suit against

56  Kurt Eggert, Comment on Michael A. Stegman et al.’s “Preventive Servicing Is Good for Business and Affordable
Homeownership Policy”: What Prevents Loan Modifications?, 18 HOUSING POL'Y DEBATE 279 (2007).
57  Eggert, Limiting Abuse, supra note 21, at 757.
58  Katherine M. Porter, Morigage Misbehavior, 87 TEX, L. REV. 121, 162 (2008).
59  InreStewart, 391 B.R. 327, 355 (Bankr. E.D. La. 2008),
0 Matt Taibl, Couris Helping  Banks Screw Over Homeowners, ROLLING STONE, Nov., 25, 2010, of

http:fAwvww.rollingstone.com/politicsmews/17396/23261 17RS show page=7.
61 Ashby Jones, U.S. Trustee Program Playing Tough With Cormn—ywrde, Others, LAW BLOG (Dec. 3, 2007, 10:01 AM),
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Countrywide,® while the Texas Attorney General has sued American Home Mortgage Ser&icing
for illegal debt collection practices.®®

The other way in which servicers pad the costs of foreclosure is by in-sourcing their
expenses to affiliates at above-market rates. For example, Countrywide, the largest RMBS
servicer, force places insurance on defaulted properties with its captive insurance affiliate
Balboa."* Countrywide has been accused of deliberately extending the time to foreclosure in
order to increase the insurance premiums paid to its afﬁhate all of which are reimbursable by the
trust, before the RMBS investors’ claims are paid.®® Similarly, Countrywide in-sources trustee
services in deed of trust foreclosures to its subsidiary Recon Trust,®

Thus, in Countrywide’s’ 2007 third quarter earnings call, Countrywide’s President David
Sambol emphasized that increased revenue from in-sourced default management functions could
offset losses from mortgage defaults.

Now, we are frequently asked what the impact on our servicing costs and earnings
will be from increased delinquencies and loss mitigation efforts, and what
happens to costs. And what we point out is, as I will now, is that increased
operating expenses in times like this tend to be fully offset by increases in
ancillary income in our servicing operation, greater fee income from items like
late charges, and importantly from in-sourced vendor functions that represent part
of our diversification strategy, a counter-cyclical diversification strategy such as
our businesses involved in foreclosure trustee and default title services and
propetty inspection services.’’

In June, 2010, Countrywide settled with the FTC for $108 million on charges that it overcharged
delinquent homeowners for default management services. According to the FTC,

Countrywide ordered property inspections, lawn mowing, and other services
meant to profect the lender’s interest in the property... But rather than simply hire
third-party vendors to perform the services, Countrywide created subsidiaries to
hire the vendors. The subsidiaries marked up the price of the services charged by
the vendors — often by 100% or more — and Countrywide then charged the
homeowners the marked-up fees.*®

Among the accusations brought against Countrywide in a recent investor notice of default filed
by the Federal Reserve Bank of New York along with BlackRock and PIMCO, is that
Countrywide has been padding expenses via in-sourcing on the 115 trusts covered by the Jetter.%

62 Complaint, Wealton v, Countrywide Home Lozns, Ine. (In re Atchely}, No. 05-79232 (Bankr. N.D. Ga. filed Feb. 28,
2008).
63 Complaint, State v. Am. Home Mig. Servicing, Inc., No. 2010-3307 {Tex. Dist. Ct. 448th Jud. Dist. filed Aug. 30, 2010).

: Amherst Mortgage Securities, supra note Errox! Bookmark not defined,, at 23.

i

¥ Center for Responsible Lending, Unfair and Unsafe: How Counhyw:de s irresponsible practices have harmed borrowers and
shareholders, CRL Issue Paper, Feb. 7, 2008, at 6-7.

" Trenscript, “Countrywide Financial Corporation Q3 2007 Bamings Call,” Oct. 26, 2007 {emphasis added) (also mentioning “Qur
vertical diversification businesses, some of which I mentioned, are counter-cyclical to credit cycles, like the lender-placed property business in
Balboa and like the in-source vendor businesses in our loan-administration unit.”),

# FTC, Press Release, June 7, 2010, Countrywide Will Pay 8108 Million for Overcharging Struggling Homeowners; Loan Servicer
Inflated Fee.s, Mishandled Loans of Borrowers in Bankruplcy.
@ Kathy D, Patrick, Eetter o Countrywide Home Loan Servicing LP and the Bank of New York, dated Oct. 18, 2010, available at
Jiwww.scribd.com/Bondholders-Letter-to-BofA-Over-Countrywide-Loans-ine-NY.-Fed/d/39686107, . . . . .
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Countrywide is hardly the only servicer accused of acting in its inferests at the expense of
investors. Carrington another major servicer, also owns the residual tranche on many of the
deals it services. Ambherst Mortgage Securities has shown that Carrington has been much slower
than other servicers to liquidate defaulted loans.™ Delay benefits Carrington both as a servicer
and as the residual tranche investor. As a servicer, delay helps Carrington by increasing the
number of monthly late fees that it can levy on the loans. These late fees are paid from
liquidation proceeds before any of the MBS investors.

As an investor in the residual tranche, Carrington has also been accused of engaging in
excessive modifications to both capture late fees and to keep up the excess spread in the deals, as .
it is paid directly to the residual holders. "' When loans were mass modified, Carrington
benefited as the servicer by capitalizing late fees and advances into the principal balance of the
modified loans, which increased the balance on which the servicing fee was calculated,
Carrington also benefited as the residual holder by keeping up excess spread in the deals and
delaying delinquency deal triggers that restrict payments to residual holders when delinquencies
exceed specified levels. Assuming that the residual tranche would be out of the money upon a
timely foreclosure, delay means that Carrington, as the residual holder, recelves many more
months of additional payments on the MBS it holds than it otherwise would.”

It is important to emphasize that junk fees on homeowners ultimately come out of the
pocket of MBS investors. If the homeowner lacks sufficient equity in the property to cover the
amount owed on the loan, including junk fees, then there is a deficiency from the foreclosure
sale. As many mortgages are legally or functionally non-recourse, this means that the deficiency
cannot be collected from the homeowner’s other assets. Mortgage servicers recover their
expenses off the top in foreclosure sales, before MBS investors are paid. Therefore, when a
servicer lards on illegal fees in a foreclosure, it is stealing from investors such as pension plans
and the US government.

D. COMPLAINTS THAT FAIL TO INCLUDE THE NOTE

Rule of civil procedure generally require that a compliant based on a writing include, as
an attachment, a copy of a writing. In a foreclosure action, this means that both the note and the
mortgage and any assignments of either must be attached. Beyond the rules of civil procedure
requirement, these documents are also necessary as an evidentiary matter to establish that the
plaintiff has standing to bring the foreclosure. Some states have exceptions for public records,
which may be incorporated by reference, but it is not always clear whether this exception applies
in foreclosure actions. If it does, then only the note, which is not a public record, would need to

be attached.

1 Amherst Mortgage Insight, 2010, “The Elephant in the Room—Conflicts of Interest in Residential Morigage Securitizations™, pp.
22-24, May 20, 2010,

7 See Amherst Mortgage Insight, “Why Invesiors Should Oppose Servicer Safe Harbors”, April 28, 2009. Excess spread is the
difference between the income of the SPV in a given period and its payment obligations on the MBS in that period, essentially the SPV’s periodic
profit. Excess spread is accumulated to supplement future shorifalls in the SPV's cashflow, but is either periodically released to the residual
tranche holder. Generally, as a further protection for.senior MBS holders, excess spread cannot be released if certain triggers occur, like a decline
in the amount of excess spread trapped in a petiod beneath a paricular threshold,

" Carrington would still have to make servicing advances on any delinguent loans if i stretcbed out the time before foreclosure, but
these advances would be reimbursable, and the reimbursement would come from senjor MBS holders, rather than from Carrington, if it were out

of the money in the residual.




Many foreclosure complaints are facially defective and should be dismissed because they
fail to attach the note. I have recently examined a small sample of foreclosure cases filed in
Allegheny County, Pennsylvania (Pittsburgh and environs) in May 2010. In over 60% of those
foreclosure filings, the complaint failed to include a copy of the note. Failure to attach the note
appears to be routine practice for some of the foreclosure mill law firms, including two that

handle all of Bank of America’s foreclosures.

I would urge the Committee to ask Bank of America whether this was an issue it
examined in its internal review of its foreclosure practices.

E., COUNTERFEIT AND ALTERED DOCUMENTS AND NOTARY FRAUD

Perhaps the most disturbing problem that has appeared in foreclosure cases is evidence of
counterfeit or altered documents and false notarizations. To give some examples, there are cases
in which multiple COpIGS of the “true original note” are filed in the same case, with variations in
the “irue original note;”” signatures on note allonges that have clearly been affixed to documents
via Photoshop;™ “blue ink” notarizations that appear in blank ink; counterfeit notary seals;”
backdated notarizations of documents issued before the notary had his or her commission;’® and
assignments that include the words “bogus assignee for intervening asmts, whose address is

);0.0.0.0.:0.0.0.:0:6.0.0:0.0:¢.0.0. %

. Most worrisome is evidence that these frauds might not be one-off problems, but an
integral part of the foreclosure business. A price sheet from a company called DocEx that was
affiliated with LPS, one of the largest servicer support firms, lists prices for various services
including the “creation” of notes and mortgages. While I cannot confirm the authenticity of this
price sheet or date if, it suggests that document counterfeiting is hardly exceptional in foreclosure
cases. _

While the fraud in these cases is not always by servicers themselves, but sometimes by
servicer support firms or attorneys, its existence should raise serious concerns about the integrity
of the foreclosure process. I would urge the Committee to ask the servicer witnesses what steps
they have taken to ascertain that they do not have such problems with loans in their servicing
portfolios.

G, THE EXTENT OF THE PROBLEM

The crifical question for gauging the risk presented by procedural defects is the extent of
the defects. While Federal Reserve Chairman Bernanke has announced that federal bank
regulators are looking into the issue and will issue a report this month, I do not believe that it is

Brief of Antonio Ibanez, Defendant-Appelles, US Bank Nat’l Assn, as Trustee for the Structured Asset Securities Corporation
Mortgage Pass-Through Certificates, Sedes 2006-2 v. Ibanez; Wells Fargo Bank, N.A. as Trustee for ABFC 2005-Opt 1 Trust, ABFC Asset
Backed Certificates Serics 2005-OPT 1, No 10694, (Mass. Sept. 20, 2010), at 10 (detailing 3 different “certified true copies” of a note allonge
and of an assignment of a morigage); hitp://dclosurefraud.orp/2010/04/2 7/foreclosure-fraud-of-the-week-two-original-wet-ink-notes-submitted-
in-the-same-case-by-the-florida-default-law-group-and-jpmorgen-chase/ {deteiling a foreclosure file with two different “original™ wet ink notes
for the same loan).

* hitp#4closurefraud.org/2010/04/08/foreclosure-fraud-of-the-week-poor-photoshop-skills/,

¥ See WSTB.com, af hitp:/fwww.wsbtv.comivideo/25764145/index himl,

¥ Deposition of Chery} Samons, Deutsche Bank Nat’] Trust Co,, as Trustee for Morgan Stanfey ABS Capital [ Inc, Trust 2006-HE4 v,
Pierre, No. 50-2008-CA-028558-XXXX-MB (I5™ Judicial Circuit, Flonda, May 20, 2009, available at http/mattweidneriaw.com/blog/wp-

entent/ugloadslz{) 10703/ depositonsammons.pdf.

ht‘lg.l!www nassaucterk.com/clerk/publicrecords/oncoreweb/showdetails. amx?ld—809395&m—0&m=0&ref“search

18

P29




within the ability of federal bank regulators to gauge the extent of procedural defects in
foreclosure cases. To do so would require, at the very least, an extensive sampling of actnal
foreclosure filings and their examination by appropriately trained personnel. I am unaware of
federal bank regulators undertaking an examination of actual foreclosure filings, much less
having a sufficient cadre of appropriately trained personnel. Bank examiners lack the experience
or training to evaluate legal documents like foreclosure filings, Therefore, any statement put
forth by federal regulators on the scope of procedural defects is at best a guess and at worse a
parroting of the “nothing to see here folks” line that has come from mortgage servicers.

I would urge the Committee to inquire with federal regulators as to exactly what steps
they are taking to examine foreclosure irregularities and how they can be sure that those steps
will uncover the extent of the problem. Similarly, I would urge the Committee to ask the
servicer witnesses what specific irregularities they examined during their self~imposed moratoria
and by what process. It defies credulity that a thorough investigation of all the potential
problems in foreclosure paperwork could be completed in a month or two, much less by servicers
that have taken so long to do a small number of loan modifications.

Hi, CHAIN OF TITLE PROBLEMS

A second problem and potentially more serious problem relating to standing to foreclose
is the issue of chain of title in mortgage securitizations,”® As explained above, securitization
involves a series of transfers of both the note and the mortgage from originator to sponsor to
depositor to trust. This particular chain of transfers is necessary to ensure that the loans are
“bankruptcy remote” once they have been placed in the trust, meaning that if any of the upstream
transferors were to file for bankruptcy, the bankrupicy estate could not lay claim to the loans in
the trust by arguing that the transaction was not a true sale, but actually a secured loan.”

Bankruptcy remoteness is an essential component of private-label mortgage securitization deals,

as investors want to assume the credit risk solely of the mortgages, not of the mortgages’
originators or securitization sponsors. Absent bankruptcy remoteness, the economics of
mortgage securitization do not work in most cases.

Recently, arguments have been raised in foreclosure litigation about whether the notes
and mortgages were in fact properly transferred to the securitization trusts. This is a critical
issue because the trust has standing to foreclose if, and only if it is the mortgagee. If the notes
and mortgages were not transferred to the trust, then the trust lacks standing to foreclose. There
are several different theories about the defects in the transfer process; I do not attempt to do
justice to any of them in this testimony.

™ Chain of title problems appear to be primarily a problem for private-label securitization, not for agency securitization because even
if title were not preperly transferred for Agency securities, it would have little consequence. Invesiors would not have incurred a loss as the result
of an ineffective transfer, as their MBS are guaranteed by the GSEs or Ginnie Mae, and when a loan in an Agency pool defaults, it is removed
from the pool and the owned by the GSE or Ginnie Mae, which is then has standing to foreclose.

? Banlauptey remoie has a second meaning, namely that the frust cannot or will not file of bankruptcy. This testimony uses
bankruptey remote solely in the sense of whether the trust’s assets could be clawed back into a bankruptey estate via an equity of redemption, The
Uniform Commercial Code permuits a debtor o redeem collateral at face value of the debt owed. If a pool of loans bore a now-above-market
interest rate, the pool’s value could be above the face value of the debt owed, making redemption economically atiractive,

It can be very difficult to distinguish true sales from secured loans, For example, a sale and repurchase agreement (a repo) is
economically identical to a secured loan from the repo buyer to the repo seller, secured by the assels being sold.
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While the chain of title issue has arisen first in foreclosure defense cases, it also has
profound implications for MBS investors. If the notes and mortgages were not properly
transferred to the trusts, then the mortgage-backed securities that the investors’ purchased were
in fact non-morigage-backed securities. In such a case, investors would have a claim for the
rescission of the MBS,*® meaning that the securitization would be unwound, with investors
receiving back their original payments at par (possibly with interest at the judgment rate).
Rescission would mean that the securitization sponsor would have the notes and mortgages on its
books, meaning that the losses on the loans would be the securitization sponsor’s, not the MBS
investors, and that the securitization sponsor would have to have risk-weighted capital for the
mortgages. If this pro‘olem exists on a wide-scale, there is not the capital in the financial system
to pay for the rescission claims; the rescission claims would be in the trillions of dollars, making
the major banking institutions in the United States would be insolvent.

The key questions for evaluating chain of tifle are what method of transferring notes and
mortgages is actually supposed to be used in securitization and whether that method is legally
sufficient both as a generic matter and as applied. There is a surprising degree of legal
uncertainty over these issues, even among banks’ attorneys; different arguments appear in
different litigation. The following section cuflines the potential methods of transfer and some of
the issues that arise regarding specific methods. It is critical to emphasize that the law is not
settled on most of the issues regarding securitization transfers; instead, these issues are just

starting to be litigated.

A. TRANSFERS OF NOTES AND MORTGAGES
As a generic matter, a note can be transferred in one of four methods:

(1) the note can be sold via a contract of sale, which would be governed by the common law
of contracts.

(2) if the note is a ncgotiable instrument, it could be negotiated, meaning that it would be
transferred via endorsement and delivery, with the process governed by Article 3 of the
Uniform Commetcial Code (UCC). The endorsement

(3) the note could be converted into an_ electronic note and transferred according to the
provisions of the federal E-SIGN Act.™

(4) The note could be sold pursuant to UCC Article 9. In 49 states (South Carolina being the
exception), Article 9 provides a method for selling a promissory note, which requires that
there be an authenticated (signed 8) agreement, value given, and that the selier have rights
in the property being fransferred.” This process is very similar to a common law sale.

# This claim would not be 2 putback claim necessarily, but could be brought as a peneral contract claim. It could not be brought as a
securities law claim under section 11 of the Securities Act of 1933 because the statute of limitations for rescission has expired on 2l PLS.

8450.8.C.§ 7021,

#UCC 9-203. The language of Article 9 is abstruse, but UCC Revised Artlole 1 defines "security interest” te include the interest of a
buyer of a promissory note, UCC I-201{b)(35). Article 9's definition of "debtor” includes a seller of a promissory note, UCC 9-102(a){28)(B ),
and "secured party™ includes a buyer of a promissory note, UCC 9-102(a)(72)(D). Therefore UCC 9-203, which would initially appear to address

the attachment (enfurceab:l:ty} of a security interest also covers the sale of & promissory note, South Carolina has not adopted the revised Aniicle

1o make Article 3 apply to sales of promissory notes. ..

-1 definition of security interest necessary
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There is general agreement that as a generic method, any of these methods of fransfer
would work to effectuate a transfer of the note. No method is mandatory, Whether or not the
chosen process was observed in practice, is another matter, however.”

There ar¢ also several conceivable ways to transfer mortgages, but there are serious
doubts about the validity of some of the methods:

(1) the mortgage could be assigned through the traditional common law process, which
would require a document of assignment,

a. There is general consensus that this process works.

(2) the mortgage could be negotiated.

a. This method of transfer is of guestionable effectiveness. -A morigage is not a
negotiable instrument, and concepts of negotiability do not fit well with
mortgages, For example, if a mortgage were negotiated in blank, it should
become a “bearer mortgage,” but this concept is utterly foreign to the law, not
least as the thief of a bearer mortgage would have the ability to enforce the
mortgage (absent equitable considerations). Similarly, with a bearer morigage, a

- homeowner could never figure out who would be required to grant a release of the
mortgage upon payoff. And, in many states (so-called title theory states), a
mortgage is considered actual ownership of real property, and real property must
have a definite owner {not least for taxation purposes).

(3) the mortgage could “follow the note” per common law.

a. Common law is not settled on this point. There are several instances where the
mortgage clearly does not follow the note. For example, the basic concept of a
deed of trust is that the security instrument and the note are separated; the deed of
trust trustee holds the security, while the beneficiary holds the note. Likewise, the
mortgage follows the note concept would imply that the theft of a note also
constitutes theft of a mortgage, thereby giving to a thief more than the thief was
able to actually steal. Another situation would be where a mortgage is given to a
guarantor of a debt. The mortgage would not follow the debt, but would (at best)
follow the guarantee. And finally, the use of MERS, a recording utility, as
original mortgage (a’k/a MOM) splits the note and the mortgage. MERS has no
claim to the note, but MERS is the mortgagee. If taken seriously, MOM means
that the mortgage does not follow the note. While MERS might claim that MOM
just means that the beneficial interest in the mortgage follows the note, a transfer
of the legal title would violate a bankruptcy stay and would constitute a voidable
preference if done before bankruptcy. ’

(4) the mortgage could “follow the note” if it is an Article 9 transfer**

¥ Note that common law sales and Article 9 sales do not affect the enforceability of the note against the obligor on the note. UCC 9-

308, Cmt.6, Ex. 3 {*Under this Article, attachrnent and perfection of a security interest in a secured right to payment do not of themselves affect

the obligation to pay. For example, if the obligation is evidenced by a negotiable nofe, then Article 3 dictates the person to whom the maker must

pay to discharge the note and any liea security it.”). UCC Article 3 negotiation and B-S5IGN do affect enforceability as they enable a buyer for

value in good faith to be a holder in due course and thereby cut off some of the obligor’s defenses that could be raised against the setler, UCC 3-
305, 3-306; 15 U.5.C, § 7021(d).

: “_ TCC 9-203(g). If the transfer is not an Ariicle 9 transfer, then the Article 9 provision providing that the morigage follows the note
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a. There is consensus that this process would work if Article 9 governs the transfer
of the note.

‘Ultimately, there is lack of consensus as to the method of transfer that is actually
employed in sccuritization transactions. In theory, the proper method should be UCC Article 9
transfer process was adopted as part of the 2001 revision of Article 9 with the apparent goal of
facilitating securitization transactions. Parties are free, however, to contract around the UCC.%
That is precisely what pooling and servicing agreements (PSAs) appedr to do. PSAs provide a
recital of a transfer of the notes and loans to the trust and then they further require that the as
they set forth specific requirements regarding the fransfer of the notes and mortgages, namely
that there be a complete chain of endorsements followed by either a specific endorsement to the
trustee or an endorsement in blank.*® The reason for this additional requirement is to provide a
clear evidentiary basis for all of the transfers in the chain of title in order to remove any doubts
about the bankruptcy remoteness of the assets transferred fo the trust. Absent a complete chain
of endorsements, it could be argued that the trust assets were transferred directly from the
originator to the trust, raising the concern that if the originator filed for bankruptcy, the trust
assets could be pulled back into the originator’s bankruptcy estate.

As PSAs are trust documents, they must be followed punctiliously. Moreover, most
RMBS are issued by New. York common law trusts, and well-established New York law
provides that a transaction that does not accord with the trust documents is void,*’ Therefore, the
key question is whether transfers to the irusts complied with PSAs. It appears that in recent
years mortgage securitizers started {o cut corners in order to deal with the increased deal volume
they faced during the housing bubble, and they ceased to comply with the PSA requirements in
many cases. Thus, in many cases, the notes contain either a single endorsement in blank or no
endorsement whatsoever, rather than the chain of endorsements required by the PSA and critical
for ensuring the trust’s assets’ bankruptcy remoteness.

It bears emphasis that the validity of transfers to the trusts is an unsettled legal issue. But
if the transfers were invalid, they cannot likely be corrected because of various timeliness
requirements in the PSAs,

IV. YEs, Bur WHO CARES? THESE ARE ALL DEADBEATS

A common response from banks about the problems in the securitization and foreclosure
process is that it doesn’t matter as the borrower still owes on the loan and has defaulted. This
“No Harm, No Foul” argument is that homeowners being foreclosed on are all a bunch of
deadbeats, so who really cares about due process? As JPMorganChase’s CEQ Jamie Dimon put
it “for the most part by the time you get to the end of the process we're not evicting people who
deserve to stay in their house,”®

Mr. Dimon’s logic condones vigilante foreclosures: so long as the debtor is delinquent, it
does not matter who evicts him or how. But that is not how-the legal system works. A

¥ UcC 1-203,
% This provision is general found in section 2.01 of PSAs.
¥ NY EPTL.§7-24.

# Tamara Keith & Ren
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homeowner who defaults on a mortgage doesn’t have a right fo stay in the home if the proper
mortgagee forecloses, but any old stranger cannot take the law into his own hands and kick a
family out of its home. That right is reserved solely for the proven mortgagee.

Irrespective of whether a debt is owed, there are rules about who can collect that debt and
how. The rules of real estate transfers and foreclosures have some of the oldest pedigrees of any
laws. They are the product of centuries of common law wisdom, balancing equities between
borrowers and lenders, ensuring procedural fairness and protecting against fraud.

The most basic rule of real estate law is that only the mortgagee may foreclosure.
Evidence and process in foreclosures are not mere technicalities nor are they just symbols of rule
of law. They are a paid-for part of the bargain between banks and homeowners, Mortgages in
states with judicial foreclosures cost more than mortgages in states without judicial oversight of
the foreclosure process.®” This means that homeowners in judicial foreclosure states are buying
procedural protection along with their homes, and the banks are being compensated for it with
higher interest rates. Banks and homeowners bargained for legal process, and rule of law, which
is the bedrock upon which markets are built function, demands that the deal be honored,

Ultimately the “No Harm, No Foul,” argument is a claim that rule of law should yield to
banks’ convenience. To argue that problems in the foreclosure process are irrelevant because the
homeowner owes someone a debt is fo declare that the banks are above the law.

Y. CoNCLUSION

The foreclosure process is beset with problems ranging from procedural defects that can
be readily cured to outright fraud to the potential fajlure of the entire private label mortgage
securitization system.

In the best case scenario, the problems in the mortgage market are procedural defects and
they will be remedied within reasonably quickly (perhaps taking around a year). Remedying
them will extend the time that properties are in foreclosure and increase the shadow housing
inventory, thereby driving down home prices. The costs of remedying these procedural defects
will also likely be passed along to future mortgage borrowers, thereby frustrating attempts to
revive the housing market and the economy through easy monetary policy.

In the worst case scenario, there is systemic risk, as there could be a complete failure of
loan transfers in private-label securitization deals in recent years, resulting in trillions of dollars
of rescission claims against major financial institutions, This would trigger a wholesale financial
crisis. )

Perhaps the most important lesson from 2008 is the need to be ahead of the ball of
systemic risk. ‘This means (1) ensuring that federal regulators do a serious investigation as
discussed in this testimony above and (2) considering the possible legislative response to a crisis.
The sensible course of action here is to avoid gambling on unsettled legal issues that could have
systemic consequences. Instead, we should recognize that stabilizing the housing market is the

¥ See Karen Pence, Foreclosing on Opportunity: State Laws and Morigage Credit, 88 REV, ECON, & STAT. 177 (2006} (noting that
the availability—and henge the cost—of mortgages in states with judicial foreclosure proceedings is greater than in states with nen-judicial




key toward economic recovery, and that it is impossible to fix the housing market unless the
number of foreclosures is drastically reduced, thereby reducing the excess inventory that drives
down housing prices and begets more foreclosures. Unless we fix the housing market, consumer
spending will remain depressed, and as long as consumer spending remains depressed, high
unemployment will remain and the US economy will continue in a doldrums that it can ill-afford
given the impending demographics of retirement, ‘

This suggests that the best course of action is a global settlement on mortgage issues, the
key elements of which must be (1) a triage between homeowners who can and cannot pay with
principal reduction and meaningful modifications for homeowners with an ability to pay and
speedier foreclosures for those who cannot, (2) a quieting of title on securitized properties, and
(3) arestructuring of bank balance sheets in accordance with loss recognition.

I recognize that for many, the preferred course of action is not to deal with a problem
until it materializes. But if we pursue that route, we may be confronted with an unmanageable
crisis. We cannot rebuild the US housing finance system until we deal with the legacy problems
from our old system, and these are problems that are best addressed sooner, before an acute
crisis, then when it is too late.
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. fund only and will not - described in this prospectus supplement under *Description of the - s
represant interests in or Ceztificates -- bigtributiona of Interest.® )
- obligationg of any other entity, ’
This prospectus This pruspectus supplesant aod tha accempanying proapectus relate oniy to tha
supplement wmay be used to offering of the certificates listed in the table abova and not to tha -other classes of
offer and gell thes certificates certificates that will be issued by the trust fund as deseribed in this prospactus
- only if acccempanied by the . . supplen=nt .
prospectus. . L. - H
- The as=ets of the trust fund will primarily consist of two pools of conventional, B . 1t

first and gecond lien, fixed and adjustable rate, fully amorxtizing and balloon,
. xesidentinl mortgage loans that were originated in accordance with underwriting
. guidelines that ave not ag stxict as Fannle Mas and Preddie Map guidelines. As a
repult, thesa portgage loany may expsrience higher rates of delingquency, foraclosure . i
and bankruptcy than if they had been undexwritten in accordance w:.th nigher stamdaz:ds. : H

Reither the Securitiea and Bxchangs Comission ner any state securities commissiom has approved or disspproved the
ceztificates or determined that this proapectus supplerment or the accompanying pros’pectus ig accurate or comlete. Any
representation to tha contrary is a crioinal nffem;e.

The certificates listed in the table above will be purchaged by Lehman Brotherg Ine, from Structured Asset Becu.rities
Corporation, and are being offered by Lehman Brothers Inc. from time to tims for sale to the public in negotiated
transactions or otherwise at varying prices to bs dstermined at the time of sale. Proceeds to Structurad Asset Securities
Corporation from the sale of these certificates will bs approzdmatuly 109 uu%- of their initial total principal amount, plus
acorued interest, befors daducting expenses.

On ox about Septexzbex B, 2000, delivery of the cartificates offered by this prospectus supplement will be made through
the book-enbry facllities of The Depositery Frust Company, Clearstream Banking, sociste anonyme {formerly Cedel‘bank) and tha
Euroclear System, .

</ TABLE> . . .

Undexwriter:

LEAMAN BROTHERS

. nugust 31, ‘2000, .
<BAGE» . .

Impoxtant notice about informaticn prepented in this
prospectus supplement and the ar:companying Jbrospeatug: . .

- . Me provide Informatien to you about the certificates offered by this
prospactus supplemant in twe separaté documents that progressively provide more
detail: (1} tha accowpanying prospectus, which provides general information, - - . - R
goma of which may not apply te your certificates, and {2} this prospectus
supplemsnt, which describes the mpecitic terms of your certificates.

. If information varies hatween this prospectus supplement and the - .
accorpanying prospectus, you should rely on the information in this prospectus
supplemant.,

http://www.sec.gov/Archives/edgar/data/808851/000095011600002242/00009501 16-00-...  12/14/2008
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Long Beach Moxtgage Company, Option Gna Mortgaga Coggml:iun, Union Planters . .
' pank, H.A. and Mells Fargo Eome MOrtCgage, Q. OIROCLY as Norwest

The Deposito)x
© ———

in the trust fund with original principal balances which do not exceed the
applicable Freddie Mac maximum original lcan limitations for oma- to
four-family mortgaged properties. Pool 2 will comsist of mortgage loans with
original principal balances which may be leas than, equal to, or in excess of,
those loazn amount limitations. .

pistributions of principal and intersst on the Class Al Certificates will
be based primarily on collections from the pool 1 mortgage loans. Pistributions
of principal and interast on the {lass A2 Cextificates will be based primarily
on collections from tha pool 2 morbgags leans. Digtributions of principal and .
intarest on the Class Mi, Class M2 and Class B Certificates will be based on
collections fxem both mortgage pools. None of the Class A2, Class M1, Class M2
or Class B Certificates will have the benefit of tha Preddie Mac guarantes.

The rights of holders of the Class ML, M2 and B Certificates to payments
wili be subordinate to the rights of the holdexs of certificates baving a .
senfor priority of payment, as desoribed in thie Summary of erms under ®-- . -
Credit Enhancerent -- Subordination of Payments” below. In describing this . A :
subordination featura, we somstimes refer to the Clasg M, MZ and B .
Certificates as "subordinatet certificates, and to the Class Al and A2 " -
Certificates as sgseniozr® certificates. . )

. The Class X and Class R cartificates are gensrally not entitled to - ' .
monthty distridutions of

s-6
<PAGE>
principal and interest, but. rather solely to any residual cash flowa remaining
after all paymantg on the other classes of the certificates and certain fgeg
and expensas of the trust fund have bheen made on the related distrivution dats,

The certificates {other than the clase X Certificate) will have an
approximate total initial principal ameunt of $2,923%,817,000, Any difference
between the total principal amount of the certificates oa the date they ‘are |
isaued and the approximate total principal amount of the certificates om the
date of thig prospectus supplewent will not exceed 5%,

Tha Parties

The Originators . .
S —————————— .

X The originators of the woxtgags loans are various mortaags ;Edina
ingtitntions, including Ameriguest Mortgage Company, Rurorda LOAN Services Ina.,
BRC Mortgage. Tne., Fieldstone Hortgags Company, Finange amexica, LLC, Firsk
Chicage KBS :«:orl:gage Comtpany, Fremony Investment & Loan association, Lirfe Bank,

Mortgaga, Inc.) or their correspondents which hava Erevimzs1¥ eold the mortgage
lpans under s ta gale agreemsnts to eitner 0 HO. o
or EEmER BroEﬁar;; Bank, ro0. - — -

Baa "The Trust agreemam: == Rogiegumwant of the Moxtgaere Loana® in this .

prospectin aﬁpiﬂ E ————

The Sellex .

Sea *Tha Trust Agreement -- Assgigunment of the Hortga.ge Loang® in this
prospectus supplement.

Structured gggag Securities %ﬁmtiuﬂ, a limited purposa Delaware
corporation and am redb wnolly-= BUDEL OF Lehman Brothiers Holdings .
IE:EW

S=a "Ihe Trust agtemnt -~ Asgignment of the Moxtgage Loans™ in this
prospectus supplement.

Tbe Trustee . ’ . . -
p—————

First Union National Bank, a national banking association, will pet ?
the trustee O & tyust fund Titled t_he ="amortizing Regidential C Leg

TRUEE. T .

et
gee *Description of the Ceztificates -- 'me Trustee in this prospectus
gupplenant.

The Master Servicer ' . .

Wells ¥argo Bank Minmesota, Natienal Associaticn (formarly known as
Korwest Bank Minnesota, National Asccciation}, as master servicer, will .
ovarses, but have no primary responsibility for, the servicing of the mortgage -
loans by tha primary servicers. )

See "The Master Servitcer® in thie prospectus pupplemant

“The Primary Servicers . .

ameriquest Mortgage Company, Rurcra Loan Services Ing,, Homenide Landing,
Ine., Life Bank, Long Basch Mortgage Dompany, Ocwen Federal Bank BEB, aption .
One Mortgage Corporation and Wells ¥argo Hoca Mortgage, Ine, will each act as a .
primary ssrvicer of certa!.n of t.he moxtgaga tpars in the trusr. fund purcuant r.o )

Page 6 of 171

_Mortgage, Inc. {each of \'hich will only aervice loan: in paol ) will service

“http:/fwww.sec.gov/Archives/edgar/data/808851/00009501 1600002242/0000950116-00-...
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Glo&ing Date ! .
PEE—————— -

loans in koth mortgags poola.

See "The Frimary Sewicers' a.nd HServicing of t.he xon:gage :.oans' in thjs
prospectus supplementi--

‘Tha PMI Insurer

The sellex has acquired for the benefit of the trust fund certain
loan-leynl priwmary mortgage inguranca policles to be issued by Mortgage
Guaranty -Tnsurance Corporation with respact to approximately 95.06% of those
mortgage loans with original loan-to-value ratiog in excess of 60% and nob
covered by an existing primary wortgage insurance polley. 3

 Sse *Dencription of the Certificates -~ Credit Echancemest -» Primary
Mortgage Insurance® in this proapactus supplemsnt,

8-7
<PAGE> ‘
The Loss Mitigatien Advieor -

The Murrayhill Company, as loss mitigation advisor for the trust fund,”

* will monitor the performance of, and make recommendationg to the primary
dervicers rega.:ding, certain delinguent and defaulted mortgage lcane.

See 'Sewiciug of the Mortgage Loans -- The Logs Mitlgation Rdvisor® i.n
this prozpectus supplenent,

‘The Guarantor . .

Freddie Mao is guaranteeing the timely payment of interest and principat
aelely with respect to the c].asa Al Cextificates {which are not offered

herehyl).

Qut-off Date

August L, 2040,

‘Bn‘or ahout sapte:xbe.t 8, 2000,

Payment:a co the Certificates

Distribution Dates. Pringipal and interest on the cartificates will be
payable on the 25th day of each mooth, begimning in Septevber 2000. However, if
the 25th day is not a bupiness day, distributions will be made on r.ha next .
buginess day after the 25th day of the month,

Intersst Payments, Interest will accrus on sach class of offered '
certificates, other than the Clase P, Clase X and R Certificates, at tha
applicable anrual rate described in this prospectus supplement,

ses *Desoription of the certificates -- Distribut:lans of Interest* i.n
Ehis prospectus supplepent,

Principal Payments, Tha amcunt of principal payable on tha offared
certificates will be datermined by {1} formulas that allocate poxtions of
principal paymentw received on the mortgage leang among the different morkgage
pools and the different certificate clasges, {2) funds actually received or
advanced on the mortgage loang that ave available to make prinelpal payments on
the certificates and {3} the application of excess imtersst to pay principal on
the certificates as described below, Punds actually feceived on the mortgage
loang may consist of expected monthiy scheduled payments, and unexpscted
payments resulting from prepayments or defaults by borxowers.

The manner of allocating payments of principal will diffex, as descyibed

in this prospectus supplement, depending upon vhether a distribution date
ogcurs before the distzributiocn date In September 2003 cor on or after that date,

and-depending upon vhether the delinquancy and loss performance of the mortgage
ioans is worsse than certain levels determined by the rating ageacies.

Sea "Description of the Certificates -~ Diskributicns of Principal' in
this prospsctus supplement.

Prapayrent Premiume on Ehe Mortgage hoang

The Class P Certificate will solely be entitled to the cash flow from
both mortgage pools arising from prepayeant premiumg paid by the borrowery on
certain voluntary full and partial prepayments of the mortgage loans.
Accordingly, such amounts will not be available for distrimution to the o\.'.her
classan of certificates.

Bee 'Descripl:icn of the Certificates® and "Description of the Nortg-age
Peols -- Genersl: in this prospectus supplement,

Limited RBGG&Z‘BQ

The tniy souxce of cash available to wake interest and princ:[pal paymants
cn tha offiered certificates will bs the asser.s of the trust fund. The trust
fund will have no other sourca of cash other than collections and recoveries of
tha mortgage leans thyough ingurance or otherwlse and ne other-enbity will be
required oy expacted to make any paywents on the offered certificates.

Credit Enhancement

The payment atructure includes ove.rcouate.rali:at:ion. subordination, loss
oentd: Jmit tiateratization- niEed. mmnurtenwmm

Page 7 of 171

- ¥, T o int andpitinat = :- Ielpal=r=

The Class B Cerr.iﬁcates are more likely to experience losaes than the Mz, ML

: http://www.sec.gov/Archives/edgar/data/80885 1/000095011600002242/0000950116-00-...
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Excerbts from Trust Agreement

Section 2.01. Creation and Declaration .of Trust Fund; Conveyance of
Mortgage Loans. {(a) Cgpcurrently with the.execution and delivery of
this Agreement, the Depositor does hereby transfer, assign, set over,
déﬁSET?nﬁzzg_and otherwise convey Lo the Trustee (or its designee, in .
the case of any MERS Mortgage Loans}, without recourse, sublect to
Sections 2.02, 2.04, 2,05 and 2.06, in trust, a%i_the riaght, title and
interest of the Depositor in and to the Mortgage Loans. =

{b} In connection with such transfer and assignment, the Depositor
has deliveraed , apd deposited with the applicable Custodian the
£ollowing documents or instr with respect to each Mortgage Loan
(each a "Mortgage File") so transferred and assigned:

(l} w;th respect to each Morigage Loan, - the original Mortgage

Note endorsed jithout _ in Oroper fo o_the orderof the

endorsements as appflcable), OT Wit

an original lost note affidavit in the form annexed as ‘Exhibit B-5 to
each Custodial Agreement stating that the original Mortgage Note was
lost, misplaced or destroyed, together with a copy of the related
Mortgage Note;

{iii) with respect to any Mortgage Loan, the original recorded
. Mortgage with evidence of recording indicated thereon . -

{v) with respect to each Non-MERS Mortgage Loan, the orlglnal
Assignment of Mortgage for each Mortgage Loan assumed either (a} in
blank, without recourse, or {B} to "First Union National Bank, as
Trustee of the Amortizing Residential Collateral Trust, Series 2000-
BC3, without recourse;"

{vi} if applicable, such original intervening assignments of
the Mortgage, notice of transfer or equlvalent instrument (each, an
" "Intervening Assignment"), as may be necessary to show a complete chain
of assignment from the originator, or, in the case of an Intervening
Assignment that has been lost, a written Opinion of Counsel acceptable
to the Trustee and the Guarantor (in the case of any Pool 1 Mortgage
Loan} that such original Intervening Assignment is not regquired to
enforce the Trustee's interest in the Mortgage Loans;

P47




Uniform Commercial Code

see Kemp v. Countrywide, Bankr, D.N.J, 11/16/10
Adams v. Madison Realty & Development Inc., 853 F.2d 163, 166 (3“i Cir. 1988)

UCC —Pa., 13 Pa. 1101 et seq.

1201  Definition of Holder (1) With respect to a negotiable instrument, the person in
possession if the instrument is payable to bearer or, in the case of an instrument payable
to an identified person, if the identified person is in possession,

3104 Definition of Negotiable Instrument

3201 Definition of Negotiation

(b} ... if an instrument is payable to an identified person, negotiation requires
transfer of possession of the instrument and its indorsement by the holder. If an
instrument is payable to bearer, it may be negotiated by transfer of possession alone,

3204 Definition of Indorsement
A signature on the instrument or on a paper affixed to the instrument (an allonge)

3301 Person entitled to enforce instrument
(1) Holder
(2) Nonholder in possession who has rights of holder
(3) Person not in possession entitled to enforce per 3309 or 3418(d)

3302 Holder in due course

Kemp v. Countrywide

Court found that Bank of New York was not entitled to enforce the note because
(1) it was not a holder of the note
(a) it was not in possession of the note and
(b) the note had not been indorsed to it upon the sale

(2) it was not a non-holder in possession of the note
because it was not in possession

(3) Tt did not qualify under the 3" provision, which only applies to lost,
destroyed or stolen instruments
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L THE PLAINTIFF IS REQUIRED TO HAVE STANDING TO FORECLOSE
UPON THE MORTGAGE OF ABIGAIL LA CROIX

A mortgage is deﬁﬁed as 'any conveyance of land intended by the parties at the time of
making it to be a security for the payment of money or the doing of some prescribed act'.! The
typical mortgage transaction is accomplished by the mortgagor executing to the mortgagee a
mortgage note (or bond) and a mortgage.” The person or entity to whom the oblégation or debt is
owed is the mortgagee.” A mortgage is a lien on real property given as security for the payment
of a debt and is merely collateral security for the payment of that debt.*

In a mortgage foreclosure action, a plaintiff has standing where it is both the holder or
assignee of the subject mortgage and the holder or assignee of the underlying note at the time the
action is commenced.” Where, as here, standing is put into issue by the defendant, the plaintiff
must prove its standing in order to be entitled to relief.® Foreclosure of a mﬁrtgage may not be
brought by one who has no title to it.”

IL THE PLAINTIFF IS A TRUST ACTING THROUGH ITS TRUSTEE AND
BOTH ARE GOVERNED AT ALL TIMES MATERIAL TO THIS ACTION
BY NEW YORK LAW

The Plaintiff in this action is identified as Wells Fargo Bank, N.A. as Tmstge for the

Carrington Mortgage Loan Trust Series 2006-NC5. The document which created this Trust is

referred to as a Pooling and Servicing Agreement. The Pooling and Servicing agreement is the |

' See Burmnett v Wright, 135 NY 543, 547 [citation omitted]; see, 2 Rasch, New York Real
Property § 33:1, at 476 [2d ed]) as cited in D & L Holdings, LL.C v. RCG Goldman Co, LLC
287 A.D.2d 65, 71 (N.Y. App. Div. st Dep't 2001)

2 1-1 Bergman on New York Mortgage Foreclosures § 1.20

* 1-2 Bergman on New York Mortgage Foreclosures § 2.02

* 1-1 Bergman on New York Mortgage Foreclosures § 1.20

* See Mortgage Elec. Registration Sys., Inc., v Coakley, 41 AD3d 674, 838 N.Y.S.2d 622

]
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Trust instrument which creates the Trust and defines its rights, duties and obligations.® The
plaintiff trust, suing through its tr__usteé, is a New York Corporate Trust formed to act as a
“REMIC? trust pursuant to the IRS Tax Code. The plaintiff trust is formed and governed by
New York law regarding its rights, duties, poweré and obligations. The Trust was formed by the
execution of a trust agreement referred to in the finance and securitization industry as a “Pooling
and Servicing Agreement” or “PSA”. The trust agreement is filed under oath with the Securities
and Exchange Commission and is attached to the defendaﬁt’s motion for summary judgment as
Exhibit 9 to the deposition of Robert Petruska. The operative securitization documents consist of
the Pooling and Servicing Agreement (hereinafter “PSA”) and the Mortgage Loan Purchase
Agreement (“MLPA”). The acquisition of the assets of the subject Trust and these documents
are governed under the law of the State of New York (see, § 13.04 of PSA at Page 155).
The Plaintiff trust was created on or about December 1, 2006. The Trust by its terms set
a “closing date” of December 19, 2006. Pursuant to the terms of the Trust and the applicable
IRS Regulations this date was also the “Start up date” for the trust under the IRS tax code. The
Start up date is significant because the IRS tax code ties the limitations upon which a REMIC
trust may be funded with its assets to this date. The relevant portion of the IRS tax code
addressing the definition of a REMIC is:
26 USCS § 860D |
§ 860D. REMIC defined.

(a) General rule, For purposes of this title, the terms 'real estate mortgage

% Itis settléd that the duties and powers of a trustee are defined by the terms of the trust
agreement and are tempered only by the fiduciary obligation of loyalty to the beneficiaries (see,
Umted States Trust Co. v First Natl. City Bank, 57 ADZd 285, 295-296, affd 45 NY2d 869,




investment conduit' and REMIC' mean any entity--

(1) to which an election to be treated as a REMIC applies for the
taxable year and all prior taxable years,

(2) all of the interests in which are regular interests or residual
interests,

(3) which has 1 (and only 1) class of residual interests (and all
distributions, if any, with respect to such interests are pro rata),

(4) as of the close of the 3rd month beginning after the startup day
(emphasis supplied) and at all times thereafter, substantially ail of the
assets of which consist of qualified mortgages and permitted
investments,

The IRS Code also provides definitions of prohibited transactions and prohibited
confributions. In the context of this case, the relevant statute is the definition of prohibited
contributions which is as follows:

26 U.S.C. 860G(d)(1) states that, except as provided in
section 860G(d)(2), “if any amount is contributed to a REMIC
after the startup day, there is hereby imposed a tax for the taxable
yeat of the REMIC in which the contribution is received equal to
100 percent of the amount of such contribution,”

26 U.S.C. 860G(d)(2) states:

(2) Exceptions. Paragraph (1) shall not apply to any

contribution which is made in cash and is described in any of the
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(A) Any contribution to facilitate a clean-up call (as defined in
regulations) or a qualified liquidation. |

(B) Any payment in the nature of a guarantee.

(C) Any contribution during the 3-month period begiﬁning on
the startup day.

(D) Any contribution to a qualified reserve fund by any holder -
of a residual interest in the REMIC.

(E) Any other confribution permitted in regulations.

These sections are addressed in the Trust agreement dealing with the parties to the trust
agreement and their obligations to avoid any action which might jeopardize the tax status of any
REMIC and / or impose any tax upon the Trust for prohibited contributions or prohibited
transactions. Specifically, Article X of the PSA deals with REMIC Prdvisions of the Trust and

states in pertinent part:

SECTION 10.01 REMIC Administration. (a} The Trustee shall elect to treat each
Trust REMIC as a REMIC under the Code and, if necessary, under applicable
state law.

(b) The Closing Date is hereby designated as the “Starfup Day” of each Trust
REMIC within the meaning of Section 860G(a)(9) of the Code.

(j) Following the Startup Day, neither the Servicer nor the Trustee shall accept
any coniributions of assets to any Trust REMIC other than in connection with any
Qualified Substitute Mortgage Loan delivered in accordance with Section 2.03
unless it shall have received an Opinion of Counsel to the effect that the inclusion
of such assets in the Trust Fund will not cause any Trust REMIC to fail to qualify
as a REMIC at any time that any Certificates are outstanding or subject any Trust
REMIC to any tax under the REMIC Provisions or other applicable provisions of
federal, state and local law or ordinances.

SECTION 10.02 Prohibited Transactions and Activities. None of the Depositor,
the Servicer or the Trustee shall sell, dispose of or substitute for any of the
Mortgage Loans.... nor acquire any assets for any Trust REMIC (other than
REO Property acquired in respect of a defaulted Mortgage Loan), nor sell or
dlspose of any investments in the Custodfal Account or the Certificate Account
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Date (other than a Qualified Substitute Mortgage Loan delivered in accordance

with Section 2.03), unless it has received an Opinion of Counsel, addressed to the

Trustee (at the expense of the party seeking to cause such sale, disposition,

substitution, acquisition or contribution but in no event at the expense of the

Trustee) that such sale, disposition, substitution, acquisition or contribution will

not (a) affect adversely the status of any Trust REMIC as a REMIC or (b) cause

any Trust REMIC to be subject to a tax on “prohibited transactions” or

“contributions” pursuant to the REMIC Provisions. (emphasis supplied)

These sections of the trust agreement are important to the Court’s analysis of the facts in
this case because of the interplay between the Trust agreement under New York Law and the
adoption and ratification of the IRS tax code regarding REMICs and the limits upon these trusts
placed by the agreement itself, New York Trust law and the IRS tax code.

Under New York law, A typical investment trust exists where the trustees invest
and reinvest the fund paid in to them in payment for shares and pay the income to the certificate
holders and at the termination of the trust divide the fund among them, thus giving them a status
like that of sharcholders in a corporation.” "[T]he trust becomes a quasi corporation, separate

and distinct from its members," and that the certificate holders have "a status like that of

sharcholders in a corporation." (263 N. Y. 177, at p. 187.) Implicit in the entire opinion,

however, is the recognition that a so-called business trust is distinctive in character, and that
while it.possesses many of the attributes of a corporation it ié nota corporation either in fact or in
law.!? Several New York courts have held that commercial trusts afe "common law trusts." As
early as 1935, the New York Supreme Court recognized that business trusts, also known as

"Massachusetts trusts," are deemed to be common law trusts.'! See also In re Estate of Plotkin,

290 N.Y.S.2d 46, 49 (N.Y. Sur. 1968) (characterizing common stock trust funds as "common

law trust[s]"). Other jurisdictions are in accord. See, e.g., Mayfield v. First Nat'l Bank of

° Brown v. Bedell, 263 N.Y. 177, 187 (N.Y. 1934)
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~ “An indenture frustee is unlike the ordinary trustee

Chattanooga, 137 F.2d 1013 (6th Cir. 1943) (applying common law trust principles to a pool of
mortgage participation certificate holders).

Under New York law, a common law trust is established whenever the following four
elements are present: (i) a designated beneficiary; (ii) a designé.ted trustee; (iii) property
sufficiently identified to enable title thereto to pass to the trustee; and (iv) actual delivery or
assignment of that property to the trustee, with the intention of passing legal title fo such
trustee.'? However, New York Courls have drawn critical distinctions between the common law
Trustee and the indenture or corporate Trustee. While “It is a fundamental principle of trust law
that the instrument under which the trustee acts is the charter of his rights™" It may be said that
»14

and that some cases have confined the

duties of the indenture trustee fo those set forth in the indenture.” It is undisputed however, that

a trustee has only the authority granted by the instrument under which he holds, either deed or

will. This fundamental rule has existed from the beginning and is still law.'® Further, Tt is settled
that the duties and powers _of a trustee are defined by the terms of the trust agreement and are
tempered only by the fiduciary obligation of loyalty to the beneficiaries (see, United States Trust

Co. v First Natl. City Bank, 57 AD2d 285, 295-296, affd 45 NY2d 869; Restatement [Second] of

12 Brown v. Spohr, 180 N.Y. 201, 209-210 (N.Y. 1904) sce also In re Estate of Fontanella, 304
N.Y.S.2d 829, 831 (N.Y. App. Div. 1969); In re Estate of Mannara, 785 N.Y.S.2d 274, 275
(N.Y. Sur. 2004).

13 14-140 Warren's Weed New York Real Property § 140.58

% Ambac Indem. Corp. v. Bankers Trust Co., 151 Misc. 2d 334, 336 (N.Y. Sup. Ct. 1991)

1 Green v. Title Guarantee & Trust Co., 223 A.D. 12, 227 N.Y.S. 252 (1st Dept.), affd., 248
N.Y. 627 (1928); Hazzard v. Chase National Bank, 159 Misc. 57, 287 N.Y.S. 541 (Sup. Ct,
1936), affd., 257 A.D. 950, 14 N.Y.S.2d 147 (1st Dept.), affd., 282 N.Y. 652, cert. denied, 311
11.8. 708 (1940)
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Trusts § 186, comments a, d)." Most importantly for purposes of this analysis is the well settled
law of New York codified at NY CLS EPTL § 7-2.4 which reads:
§ 7-2.4. Act of trustee in contravention of trust
If the trust is expressed in the instrument creating the estate of the trustee, every
sale, conveyance or other act of the trustee in contravention of the trust, except as
authorized by this article and by any other provision of law, is void.
This statute is the reenactment of RPL § 105 and this exact language was cited as early as 1939

to void the actions of a Trustee in contravention of his Trust in the seminal case of Allison & Ver

- Valen Co. v. McNee, 170 Misc. 144, 148 (N.Y. Sup. Ct. 1939).

In this case, The Pooling and servicing agreement was offered as exhibit 9 to the
deposition of Robert Petruska, the 30b6 representative of the Trust who was deposed on
February 12, 2010. Section 13.04 of the Pooling and Servicing Agreement (hereinafter “PSA”)
is an election by the parties to the pooling and servicing agreement that the Trust will be
governed by New York law.'® The PSA and its exhibits, including the Mortgage Loan Purchase
Agreement (which was also part of exhibit 9 to the Petruska deposition) set out the mechanism
by which the mortgage loans are sold from the originator to the Trust. The Defendant prepared
an exhibit to the deposition of Robert Petruska which is a chart setting forth the parties who

purchased and sold the loans which were allegedly purchased by the Plaintiff Trust. This

17 1n re IBJ Schroder Bank & Trust Co., 271 A.D.2d 322 (N.Y. App. Div. 1st Dep't 2000)

8 SECTION 13.04 Governing Law. THIS AGREEMENT SHALL BE CONSTRUED IN
ACCORDANCE WITH AND GOVERNED BY THE SUBSTANTIVE LAWS OF TIE STATE
OF NEW YORK APPLICABLE TO AGREEMENTS MADE AND TO BE PERFORMED IN
THE STATE OF NEW YORK AND THE OBLIGATIONS, RIGHTS AND REMEDIES OF
THE PARTIES HERETO AND THE CERTIFICATEHOLDERS SHALL BE DETERMINED
IN ACCORDANCE WITH SUCH LAWS WITHOUT REGARD TO THE CONFLICT OF
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document was marked as exhibit 10 to the Deposition of Robert Petruska and a copy of that
exhibit is included as an exhibit to this brief for the Court’s reference.i9

According to the Mortgage Loan Purchase Agreement (hercinafter MLPA) and the PSA
the following transfers were required to transfer a given promissory note from origination to the

Plaintiff trust as follows:

transaction number one:

New Century Mortgage Corporation was to sell the loans to New Century Capital
Corporation prior to December 19, 2006.
This recital is found in the MLPA section 1 on page 2 of the document

Transaction number two:

New Century Capital Corporation was to sell the loans to Carrington Securities
Corporation, L..P. on or before December 19, 2006,
This recital is found in the MILPA at section 1 on page 2 of the document,

Transaction number three:

Carrington Securities Corporation, L.P. was to sell the loans to Stanwich Asset
Acceptance Corporation on December 19, 2006 according to section 8 of the
MLPA.

This sale is found in the MLPA section 1 on page 2 of the document.
Furthermore, Section 13 of the MLPA acknowledged that cach loan was unique
and identifiable and required delivery by December 19, 2006.

Transaction number four:

Stanwich Asset Acceptance Corporation was then to sell the loans to Carrington
Mortgage Loan Trust 2006 — NC5 pursuant to section 2.01 under article II of the
PSA found at page 59 of 369 of the PSA (exhibit 9 to deposition of Robert
Petruska), according to the terms of the PSA on December 19, 2006.

Each of these transactions were to have been completed in compliance with the terms of

the MLPA and the PSA on or before December 19, 2006, The demonstrative exhibit designed as

19

.
Ail.n

document is fifled “How it was supposed to work”,
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- gagee under the covenants, terms and conditions set forth in the mortgage dod

$ 26.01() ASSIGNMENTS OF MORTGAGE

§ 26.01. ASSIGNMENTS OF MORTGAGE
(a) Introduction to Assignments

An assignment of mortgage is the transfer of the mortgagee's rights under the
promissory note and accompanying security instrament from one party to anothét.
After the assignment, the mortgagor is bound to the new mortgagee, the assignke
of the mortgage. As a general rule, mortgages are freely transferable by the mo

ment as are mortgage notes, bonds, or any other auderlying obligation for whi
the mortgage is given as collateral. Traditionally, moxtgages were not assigned
a matter of course. When 2 mortgage was assigned, a patticular procedure wi
employed in order to verify that the rights of parties to the assigmment and
mertgagor were protected. This traditional procedure is set forth below.
In modem practice, a great number of mortgages are assigned from the orig
nal mortgagee to an investor or servicing agent. The evolution of the s )
mortgage market has made it possible to have mortgage Joans, especially 1
dential mortgage loans, considered to be an investment commodity. The quali
of the investment may depend upon factors such gs the interest rato of the u
derlying obligation, the credit xating of the obligor, and the loan-to-value ratio
the mortgaged premises. Often mortgages may be assigned more than one tit
doring the term of a mortgage with the mortzagor remitting payments to a su
cession of mortgage holder-assignees. ‘

An entirely new industry has emerged since the publication of the Iast editi
of this text. Residential mortgages were formerly the bailiwick of banks and s3

gages. Still other lendeys specialize in loans where there is a higher risk of defanit:
‘Typically, these lenders charge a much higher intekest rate, higher loan charge
and some of these mortgages have prepayment penalties. Other setvice comy]
pies handle tax and insurance escrows and provide private mortgage insurance b
that investors in mortgages can betier manzge risk, N

mortgage assignment process. MERS®, the Mortgage Electrotic Registration $

countless mortgages are assigned electronically rather than following the traditior;
method of execution, delivery, acceptance and recording of paper assignme
And, even when MERS® is not used, as a matter of practice, rarely if ever, dop
ties to residential mortgage assignments follow the procedures outlined in the Hig
torical Perspective, below. Assigness may believe that it is not cost effective |
follow the traditional procedures and the partics, usually corporate entities, are wi
ing to assume the risks of not following these titne-honored procedures,

26-2
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" § 26.01(c)

Encumbered Property: XXX XXXXXX Strect
Ciity of TXXXXX,
County, PA
This Assign tnt of Mongage dated this __ day of XXXX, 20XX.
__ (SEAL)
KOCKXXXK, Assignor
STATE OF XXXXXXX )
' )
COUNTY OF | )
On thig, the day of XXEXXX, 20XX, before me, 2 notary public per-
sonally appearef XOOUKXXOOOCK, known to me, and that he/she executed

the foregoing instrment for the purpose therein, contained.

IN WITNESS| WHERHOF, I have hereanto set my hand and notarial scal.
| Notary Public
It is hereby dertified that the address of the Assignee is as follows:
| Agent of Assignee
This Assignmient of Mortgage entered for record on this __ day of
» 20X i XKXEXZXXXXX County Record Book: at
page__ || '
Please retorn tox
END OF FORM
Traditional Korm of Assipnment. The followmg (Form 9} is the oIdcr more
traditional form pf mortgage assignment:

ia fin Assignment of Mortgage Book No. xcock, page XX &c., said

T 264 06

GNMENT OF BOND AND MORTGAGE
BY THESE PRESENTS, ThaxI,XX!ﬂ(.oftheCityandCotmtjr

State of Pennsylvania, assighes, from xxoaoox by assignment of mort-

3, 1999 and recorded in the Department of Records of the City

bt

ASSIGNMENTS OF MORTGAGE " § - ;
(b) Statutory Provisions for Assignments !
The following are statutory provisions for assigmments of mortgages:
21 P.S. § 623-1. Assignments to be in wrifing
21 P.S. § 623.2. Residence of assignee
21 P.S. § 623-3. Duty of recorder
21 PS8, § 623-4.Fee
21 P.S. § 625. Certificate of residence of mortgagco or assignee
- 21 P.8. §§ 731-738 Compulsory Assignment of Mortgages: i
+ § 731. Holders of mortgages may be required to assign the same in [ertai
§ 732. Assignment may be enforced by court
§ 733. Assignment on tender of money due
§ 734. Failure or refusal to assign; court to enforce

§ 735. Compulscry 2ssignment to mortgagor tendering payment aff ¢ sale
of land
§ 736. Petition if mortgagee refuses to assign; mortgegor discharged, from

Liability on bond
§ 737. Copy of decree recorded; mortgagee’s lien confined to mottga
§ 738. Prothonotary to note decree on Judgmcnt index; record and ngtation
on margin of mortgage
Note: 21 P.S. 623 dealing with lettess of attorey to satisfy mortgagis was
repealed. 1998, Jan. 29, PL. 45, No. .12, § 1.

{c) Assignment of Mortgage Forms

ment of mortgage form by an individual:

ASSIGNMENT OF MORTGAGE
FOR CONSIDERATION, XSOOSO hereby assigns, trats
conveys to XRXXXCCRIRERIOOCEO0CK the following mortgage]
Mortgagor: XKLL
Mortgagee: XXX RHHNAX
Amount of Mortgage Debt: $ 000,000.00
Dated: ZKXXXX TXX, 208K
Recorded: XEOCKXXXX, 20XX
n XXXXXX County Record Book XXXXX, Page XXX

© 263
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LOST ASSIGNMENT AFFIDAVIT

. L s :2%%& 2@_@_{2&»’) , do hereby certify and afficm under penalty of
perjury, that I, or another e ployes of GMAC MORTGAGE. LLC, have reviewed the file in

the matter GMAC MORTGAGE, L1.C, and have determined that the original Assipnment has
been lost and was not delivered to our office by the previous holder of the Mortgage, FIRST
UNION NATIONAT, BANK AS INDENTURE TRUSTEE but the Mortgage and Nofe have
otherwise been duly assigned and sold to the undersighed. | C

Original Mortgage to Mellon Bank in the amount of $22,800,00 dated 7/13/93, recorded
7/16/93 in Book: VCS 666, Page: 565. Assignment fo First Union National Bank recorded
5/13/02, document #50456986. .

Mortgagee: SN e
Property Address: SNENNRNENGET, Philadelphiz, PA 19140
Parcel # 40N5-14 B

Submitted this 7 day of‘ﬁélf__,_@ﬂL _- |

GMAC MORTGAGE, LLC

- Jeffrey Stephan
Limbed Signing Oficer

CONMONWEALTH OF PENNSYLVANIA

SWORN TO and SUBSCRIBED: Seal
wim S
before me this _;_2;_.—@5’: My Commission Exples Nov, 9, 2014

Membar, Pennsylvania Assoclion of Notaries
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LAIFJIS?

eRecorded in Philadelphla, PA  DocId: 51831219

. 07/02/2008 03:36P Receipt#: 721545
: Page: :3124,

LOST ASSIGNME] Commissioner of Records Doc Code: A

I, ", do hereby certify and affirm under penalty of perjury, that I, or another employce of

GMAC MORTGAGE LLC, have reviewed the file inthe matter GMAC MORTGAGE, LLC, and
have determined that the original Assignment has been lost and was not delivered to our office by the '

previous holder of the Mortgage, MELLON BANK, N.A. but the Mortgage and Note have
* otherwise been duly assigned and sold to the undersigned.

Executed SN, Mortgagor(s); to MELLON BANK, N.A.. Bearing dats of:
July 13, 1993; Amount Secured: $22,800.00; Recorded on July 16, 1993; in Book VCS 666, Page 565; in
the Recorder of Deeds Office of Philadelphia County, Commonwealth of Pennsylvania ("Mortgage™)

Tax TO:AONS-47
Propesty: XGMMETNMSSNENY:, Phitladelphia PA 19140

Submitted this_ L. day ofe (un.Q' , 2008

- FIRST UNION NATIONAL BANK .AS
INDENTURE TRUSTEE

Tefirey Stephatt
miod Sigaing OFCEF

i
STATE OF
COUNTY OF

On this _L;day of __¢ ‘ UM 2008, before me, a Notary Public,

o Jeffrey Stephan Aixa H- & undersigned officer, persunally appesred
Limited Siening Officer -, known to me (or satisfactorily proven) io be the pesson whose

e is subscribed to the within instrument and acknowledged that, ___,executed
the same forigiﬁﬁurposes thegein confajned,. ; ?. "iﬁﬁsy_j ‘!‘egﬁag ' : .
ety Sepan el cigninoy ot O Sust WRIEA YRR i as oy
N WITNESS WHEREOF, I have hoteunto sot ny hagd and official seel. SR
COMMONWEALTH OF PENNSYLVANIA - _ '

Ai;iu A Yortes, Notory Public
Hotthont Twp, Monigamery County
Ay Consmbilon Explret deg. 3, 2000
Crirbes Permadona Asocion of Holales

My (>mnmission Bxpires: | ¥/3 ,U_D__ e e i

T hereby certify the address of the Assignee is:
1451 Hammond Avenue, Suite 150, Waterloo,14. 50702




ASSIGNMENT OF MORTGAGE

KNOW ALL MEN BY THESE PRESENTS that “Wolls Fargo Bauk N.A." hersinafter “Assignor” the holder of the
Mortgage hercinaftor montioned, for and in consideration of the sum of ONE DOLLAR ($1,00) fawfil money unto it fn
hand pald by DEUTSCHE BANK NATIONAL TRUST COMPANY, AS TRUSTEE FOR HASCQ 2007-WFi,

MORTGAGE PASS-THRQUGH CERTIFICATES, SERIES 2007-WF1 YAssignee the recelpr whercof
Is hereby acknowledged, ligg HE’“’ﬁ gmm?l. bargained, sold, assigned, transferred and sef over unio thesald Asslgnee, ity
sticcessors and assigns, ALL THAT CERTAIN Indenture of Morigage glven and oxecuted by Angeln L Brown to Wells

Fargo Bank N.A., bearing the date 01/29/07, in the amount of $110,700,00, together with the Note and Indebtedness

therein mentloned, said Mortgage being recorded on 03/19/07 in the County of Philladelphla, Commonwvealth of
Pennsylvanin, In Morigage Book Dec#f51651958 )

Belng Known as Premises: HEEENRINRERER, ') iladelphia PA 19124

Parcel No: 137N20-0135 .

o I
g instriepent solid in a manner s

The fransfer of the morigage and qeeanmpanyling righis
tathe Assignee, gssicauient Is solely infended ta deser

of pibfle hotlce of what lias beeit sold,

ibe i

Also the Bond or Obligation in (he said Indenture of Marigage recited, and all Moncys, Principal and Interest, due and to
grow due ihereon, with the Warrant of Attomey fo the said Obligation annexed. Together with all Rights, Remedies and
{ncidents thereunto belonging, And all its Right, Title, Interest, Property, Claim and Demand, in and to the same:

TQ HAVE, HOLD, RECEIVE AND TAKE, all and singular the hereditaments and premises hereby granted and
assigned, o mentioned and intended so {0 be, with the appurtenances unlo Assignee, its successors and assigns, to and for
ity only proper use, benefitand behoof forever; subject, nevertholess, to the equity of redemption of said Mortgagor in the
satd Indenture of Mortgage named, and hisher/thoir heirs and assigns therein, '

TN WITNESS WHEREOF, the sald “Asslgnor” as caused it};in';i:raw Scalto be herein affixed and these presents to

Qéd o

be duly executed by its proper officers this ay of 200
YWells Fargﬁ%ﬁ;
By: n
Sealed and Delivered Michsle M Bradford Vice Presiderf of Loan{ffocumentation
in the presenee of us; . Attest;
Stteof A - ; l 81903786
0
County of furts : : osa.r%;r'zac}a gg;s%nu
Onthis 24~ dayof__ feme { , 20,06 , before ma, the subseriber, personally appeared
____ Michele M Bradford : , who acknowledged himMierself to be the

Vice President of Loan Documentation of Wells Fargo Bank N.A,, and thal he/she, as such Vice President of Loan
Documentation, being authorized to do so, executed the foregoing Instrument fot the purposes therein contalned,

N WITNESS WHEREQF, 1 hercunto sef my hand and official seal,

Stamp/Soal: ' Notary Public
: COMMONWEALTH OF FENNSYLVANIA
NOTARIAL SEAL
THOMAS P, STRAIN, Notary Public
‘The precise address of the After recording retuen to: Cliy of Philadelphia, Phila, Gounl
within named Assignes Is: Phelan, Hallinan and Schmieg LLP My Commission Expuies February 4, 2010
3476 Statoviow Bivd One Penn Center R
Ft M S 29715 1617 LF.K. Bivd,, Ste.1400 4f17/08-THC
By: i Phitadelphta, PA 19103-1814 Dot Request
(Tor Assignee) . 1158142687

T n.n; —

0571372608 Dee Id: Bi9 ’

08.37aH RROB}M *; 933?37
1 124,50

Boo Gode: A Coxnissioner of Reoords, cx‘}:oofgi.’hiliad'e!phla

Reoordad
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sRecorded In Philadelphla, PA  Dog Id; 52008097

opared By and Refurn To! Beth Gradel 12/30/2008 10:48A Recolpt #: 765488

LDBRCK MeCAFFERTY & MeKBERVER pPage: 1 of 3 " ReoFeo: $124.50
awiellon m.d(&p@lldﬁﬂ@e Genter - Sulte 5000 Commissloner of Records Poe Code: A

701 Market Streot .
Philndelyphis, PA 19106-1532 .
215-8256344

0359510609
G File Nuraber: 751561C

Parcel IDf: 1451419123

ASSIGNMENT O MORTGAGE

GMAC MORTGAGE, LLC (Assignor),
for end I consideration of the sum of Ten Dollars ($10.00) and other good and valuable consideration,

the recelpt of whioh 15 acknowledged, docs geant, bargaln, soll, asslgn and fransfor to U8, BANIC, NiA

AS TRUSTLEE OF 2007-TCl, . .
0.8, BANX, N.A, AS TRUSTEE OF 2007-TC1 (Assignes),

a1t of Its right, title and Interest, as holdor of, in, and (o the folfowing desoribed rortgage, the property

doseribed and the [ndebledness seoured by the mortgagu:

Breouted CELESTE G, LEWIS and JOSEPH O, LEWIS , Morigagoi(s); o AMERIQUEST
MORTGAGE COMPANY, Bonring date oft 09/28/98; Amount Seoursd: $48,800,00; Recorded on
10/09798; in Book JTT 1545 Page 123; In the Recorder of Deeds Offics of Philndeiphia County,

Commenwenlth of Ponnsylvania ("Mortgage™)

Propetly: 1961 Ashley Strest, Philadelphia,PA 19138

AB FURTHER DESCRIBED IN BXHIBIT "A", ATTACHED AND TNCORYPORATED INTO THIS
ASSIGNMENT, |

Together with the note or obligation deserlbed in the Morigage endorsod fo the Asslgnee,("Note') and all
moneys due and fo begoine due on the Noto and Morigage, with interest. Assignes lts suosossors, legal

roprosontativos and assigna shall hold all vights undor the Nolo and Morigage forover, subject howover, to -
the right and equity of redomption, 1P any, of the meker(s} of tho Morigage, thelr hofes and nssigns forover,

Assignor, by i13 approprinto oorpm-r: ¢ offfcers, has oxconted and soaled with jis corporate scal this ' )
Assignmont of Mortgage on this day cf,__ﬁu‘__ﬁ, 2008, . {

TR ahr i T e spmane e b
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GMAC MORTGAGE, LLC

(Aftiz Corporate Seal) —{SBAL)
: Joffroy Stoghan
fler  Ldutlioql Simida-Offiger
it A L ; X AL)
‘31\‘!!?::6 / John (eyr, Limitod glgning OHHiGeY

85 /
STATR OF P\Q‘ ) COUNTY OF e Montgomary County

, 2008, befora me, the subsotibor, 4
Juhn Ko, Lintied Sl Offlcer

BR I'T REMEMBERED, that on this ,U___ day of
Notary Publio porsonally appeared

“Yimi cap

(%cem o@f\&fl\gm m sl;t%ﬁed aro the persons who signed the within Inshruineut and they
nd deltvered the same as suoh officers

aoknowledged thet they signed, soaled with the oorporate soal @
aforesald, and that the within Instrument is the voluntary aot and deed of such corporation made by virtue

of 8 Regolutlon of its Board of Dlreofors,
oty I’&Jlb'lio 9& i% A

My comnlssion expiros:

A
v

1 hereby oertify the addross of tho Assignos 18 COMUD .
3451 Hammond Avonpe, WatorlaoJA 30702 N{éf'f\l:uo‘iy‘l uevt '
! e u'&'é J’r’i"‘?‘ai’n‘?””’“‘
) i Cemndn!-:npg;plr smwgﬂ,
*T"'G-mt—m%“*"am oy T
0359510609 _
Caso f: TS156FC i
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GOLDBECK McCAFFERTY & McKEEVER
BY: Thomas I, Puleo, Esquite

Attorney LD# 27613

Suite 5000 Mellon Independence Centor

701 Market Strcet

Philadelphia, PA 19106

215-627-1322

Attorney for Plaintiff

1.8, BANK, N.A, AS TRUSTEE OF 2007-TC1
3451 Hammond Avettue

Watetloo, 1A 50702 . .
IN THE COURT OF COMMON
V8. _ . PLEAS
: JR. OF Phitadelphia COUNTY
Mortgagor and Record Owney : ,
Philadelphia, PA 19138 | ‘ ' Term

No, 090100759

AFFIDAVIT IN SUPPORT OF PLAINTIFE'S

MOTION FOR SUMMARY JUDGMENT

" Joffrey Stephan

tted Signing Officer ‘
Limited Signing , being duly swom according to law,

deposes and says:
1, lamthe l ,SQ ! for and representative of

Plaintiff, Tam authorized to make and do make this affidavit on behalf of Plaintiff} and that the
facts set forth in the foregoing Motion for Summary Judgment are true and correct fo the best of

my knowledge, information and belief.

Case ID: 090100759
Control No.; 09091457
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2, I have reviewed the business records that rolste to the mortgage loan account that
forms the basis of this action and, based on those business records, I have personal knowledge of
the matters referred to in Plaintiffs Motion and as set forth below, I make this affidavit in
support of Plaintiff's Motion for Summary Judgment, and aver that the facts set forth below afa
admissible in evidence and T am competent to testify to the matters stated horein, .

., S ERRRR, P hiladolphia,
PA 19138, made, exeouted and delivered a Morigage upon the premises, SENERENRSNE
P.hiladelphia, PA 19138, on September 25, 1998 to AMERIQUEST MORTGAGE COMPANY,

3, .. The Defendant; L e e e

4. The moftgag_e {s hold by Plaintiff, ~ The morigage was assigned to U.S. BANK,

N.A. AS TRUSTEE OF 2007-TCI by Assignment of Mortgago. |

B2 The Mortgage is in default because monthly paymonts of principal and interest
due August 01, 2008 and each month thereafter are due and unpald, At no time from August 01,
2008 to the present has the Defondant tendered the amount of payments required to bring the
Mortgage current and T have at all times been willing to accept same,

6. Notice of Intention to Foreclose and a Notice of Homeowners Emergency
Mortgage Assistance has been sent fo Defendant by Certified and regular mail, as required by
Act 160 of 1998 of the Commonwealth of Pennsylvania, on the date set forth in the true and
correct copy of such notice attached hereto as Exhibit B to Plaintiff s Compiai.nt. The
Deféndant has not had the required face-to-face meeting within the required time and Plaintiff
has no knowledge of any such meeting boing requested by the Defendant through the Plaintiff,

the Pennsylvania Housing Finance Agency, or any appropriate Consumer Credit Counseling .

- Ageney.

Case ID: 090100759
Control No.: 09091487
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7. The amounts due and owing on the mortgage in question as of the filing of the

Complaint are as follows:

Principal Balance $44,425,98
Interest from 07/01/2008 , ‘ $2,024.19
through 12/31/2008 s 10.8750%
Per Diem interest rate at $13.23
Reasonable Aftorney s Fee at 5% Principal Balance $2,221.30
Late Charges from 08/01/2008 to 12/31/2008 $90.64
Monthly late charge amount at $22.66
Costs of Suit and Title Search $000.00
Property Inspection $22.50
Rscrow Advance $273.46
Unapplied Funds ($3.79)
Monthly Esorow amount $171.42
$49,954,28

Y hereby verify that any and all exhibits attached to the Motion for Summary Judgment

are frue and correct coplies of the originals and I declare all of the foregoing to be true and

correct,
SWORN TO AND SUBSCRIBED:
before me this l q day:

NOBTAHAL $EAL
bkole Bhwljon, Moty Public

Uppst Dvhn Twp, Mottgendry Crunty
My Comdnlon Epkes Avy. 1), 2010
Ot Pondirdeoe s Atsociaton Of Mo

Case [D: 090100759'
Control No.: 09091457




Case 08-02448-JHW Doc25 Filed 11/16/0 Entered 11/17/10 09:29:50 Desc Main
Document Page 1 of 22

FOR PUBLICATION
UNITED STATES BANKRUPICY COURT
DISTRICT OF NEW JERSEY
In the Matter of : Case No. 08-18700-JHW
John T, Kemp
Debtor
John T. Kemp : Adversary No. 08-2448
Plaintiff |
v.
Countrywide Home Loans, Inc. OPINION
) Defendant FILED
. : JANES ), WALDRON, SLERK
APPEARANCES: Bruce H. Levitt, Esq.
Levitt & Slafkes, PC Noverber 16, 2010
76 South Orange Avenue, Suite 305 '
South Orange, New Jersey 07079 ue B%NATA%UE%T%\TJ?OURT
Counsel for the Debtor s anden, il
Harold Kaplan, Esq.

Dori L. Scovish, Esq.
* Frenkel, Lambert, Weiss, Weisman & Gordon, LLP
80 Main Street, Suite 460
West Orange, New Jersey 07052
Counsel for the Defendant

Before the court for resolution is the debtor’s adversary coxﬁplaint
seeking to expunge the proof of claim filed on bebalf of the Bank of New York
by Countrywide Home Loans, Inc. as sexvicer. The debtor challenges the '

creditor’s opportunity to enforce the obligation alleged to be due, based
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Case 08-02448-JHW Doc25 Filed 11/16/10 Entered 11/17/10 08:29:50 Desc Main
Document Page 20f22
ptimarily on the fact that the underlying note executed by the debtor was not
properly indorsed to the transferee, and ;vas never placed in the transferee’s
possession. Under the New Jersey Uniform Cormumercial Code, the note, as a
negotiable instrument, is not enforceable by the Batik of New York under these
circumstances. The plaintiff/debtor’s challenge to the proof of claim is

sustalned on this record,

FROCEDURAL HISTORY

On May 9, 2008, the debtor, Johm T. Kemp, filed a voluntary petition for
rellef under Chapter 13 of the Bankruptey Code. The debtor schedulod an
ownership interest in several properties, including one located at 1316 Kings
Highway, Haddon Heights, New J ersé.y, the property at issue in this
proceeding, Schédule D of the debtor’s petition, listing creditors holding
secured claims, listed Countrywide Home I@ané as both the first and second

mortgagee, with. claims of $167,000 and $42,000, respectively, against the

. 1316 Kings Highway property. The debtor’s Chapter 13 plan proposed to make

payments over 60 months to satisfy priority claims and to cure arrearages on

three separate mortgages, .including the two Countrywide mortgages,!

! The debtor filed an amended plan on October 8, 2008 which was
confirmed on December 11, 2008 at $2,081 for 54 months. The modified plan
increased the arrearage to be paid to Countrywide from $18,000 to $34,000,

D




Case 08-02448-JHW Doc25 Filed 11/16/10 Entered 11/17/10 09:28:50 Desc Main
Document Page3of22 -

On June 11, 2008, the defendant herein, Countrywide Home Loans, Inc.
{(hereinafter “Countrywide”), identifying itself as the servicer for the Bank of
New York, filed a secured proof of claim in the amount of $211,202.41,
including $40,569.69 in arrears, noting the property at 1316 Kings Highway as
the collateral for the claim.? The debtor filed this adversary complaint on
October 16, 2008 against Countrywide, seeking to expunge its proof of claim.®
The debtor asserts that the Bank of New York cannot enforce the underlying

obligation.

and maintained the second Countrywide mortgage arrears at $6,000. A second
modified plan was filed on April 15, 2010 and is currently scheduled for '
confirmation on December 8, 2010. The latest modified plan does not list
Countrywide as a creditor to be treated under the plan.

2 Although the debtor listed two mortgages held by Countrywide :
against 1316 Kings Highway in his schedules, Countrywide only filed one proof
of claim regarding one mortgage and note.

3 In 2008, Countrywide Financial Corporation, the umbrella
organization for Countrywide Home Loans, Inc., was purchased by the Bank of
America Corporation. Effective April 27, 2009, Countrywide Home Loans, Inc.
changed its name to BAC Home Loan Servicing, L.P. (“BAC Servicing”). Motion
to Dismiss, Van Beveren Certif. at 1. On July 1, 2010, a “Transfer of Claim for
Security” was filed on the debtor’s claim register, transferring the claim from
“Countrywide Home Loans, Inc., servicer for Bank of New York” to “BAC Home -
Loan Servicing, LP”?, In this opinion, I will continue to refer to the defendant as
Countrywide.
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~ Case 08-02448-JHW Doc 25 Filed 11/16/10 Entered 11/17/10 09:29:50 Desc Main
Docurnent  Page 4 of 22

FACTS

In his complaint, the debtor does not dispute that he signed the original
mortgage documents in question. The note and mortgage were executed by
the debtor on May 31, 2006, The note, designa“ced és an “Interest Only
Adjustable Rate Note”, listed the lender as-“CountxyWide Home Loans, Inc.” No
indorsement appeared on the note. Accompahying the note was an unsigned
“Allonge to Note” dated the same day, May 31, 2006, in favor of “America’s
Wholesale Lender”, éirecting that the debtor “Pay to the Order of Countrywide

Home Loans, Inc., d/b/a America’s Wholesale Lender.”*

The mortgage, in the amount of $167,000, listed the lender as “America’s
Wholesale Lendex”. Mortgage Electronic Registration Systems, I;lc., or “MERS?,
is named as “the mortgagee”, and is authorized to act “solely as the nominee”
for the lender and the lender’s successors and assigns. The mortgage
references the promissory note signed by the borrower on the same date. The

mortgage was recorded in the Camden County Clerk’s Office on July 13, 2006,

Shortly after the execution by the debtor of the note and rmortgage, the

4

The record does not reflect whether the unsigned allonge was
physically affized to the note.
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instruments executed by the debtor were apparently pooled with other similar
instx_‘uments and sold as a pé.ckage to the Bank of New York as Trustee. On
June 28, 2006, a. Pooling and Servicing Agreement (‘PSA” or “the Agreement”)
was executed by CWABS, Inc. as the depositor, vﬁth Countrywide Home Loans,
Inc., Park Monaco, Inc. and Park Sienna, LLC as the sellers, Countrywide
Home Loans Servicing LP (“Countrywide Sefvicing”) as the master servicer, and
the Banlic of New York as the Trustee. Pursuant to the Agreement, the
depositor was directed to transfer the Trust Fund, consisting of specified
mortgage loans and their proceeds, including the debtor’s loan, to the Bank of
New York as Trustee, in return for certificates referred to as Asset-backed
Certificates, Series 2006-8. The sellers sold, transferred or assigned to the
depositor “all the right, title and interest of such Seller in and to the applicable
Initial Mortgage Loans, including all interest and principai received and
receivable by such Seller.” PSA § 2.01(a) at 52. In turn, the depositor
immediately transferred “all right title and interest in the Initial Mortgage
Loans,” including the debtor’s loan, to the Trustee, for the benefit of the

certificate holders. Id.

The Agreement expressly providéd that in connection with the transfer of
each loan, the depositor was to deliver “the original Mortgage Note, endorsed by

manual or facsimile signature in blank in the following form: ‘Pay to the order

B




Case 08-02448-JHW Doc 25 Filed 11/16/10 "Entered 11117110 09:29:50 Desc Main
Document Page6of22 _

of without recourse’, with all intervening endorsements that show

a complete chain of endorsement from the originator to the Person endorsing

the I\;Iortgage Note.” PSA § 2.01(g)(i}) at 56. Most significantly for purposes of

this discussion, the note in question was never indorsed in blank or delivered

to the Bank of New York, as required by the Pooling and Servicing Agreement.

On March 14, 2007, MERS, as the nominee for America’s Wholesale
Lender, assigned the debtor’s mortgage to the Bank of New York as Trustee for
the Certificateholders CWABS, Inc. Asset-backed Certificates, Series 2006-8.
The assignment purported to asgign “a certain mortgage dated May 31, 2006 . .
. [tjogether with the Bond, Note or other obligation described in the Mortgage,
and the money due and to become due thereon, with the intereéf:.” The
assignment provided further that the “Assignor covenants that there is now
due and owing upon the Mortgage and thé_ Bond, Note or other obligation
secured thereby, the sunﬁ of $167,199.92 Dollars principal with interest
thereon to be computed at the rate of 9.530 percent per year.” The assignment

was recorded with the County Clerk on March 24, 2008.

At the trial of this matter, Countrywide produced a new undated “Allonge

to Promissory Note”, which directed the debtor to “Pay to the Order of Bank of

New York, as Trustee for the Certificateholders CWABS, Inc., Asset-backed
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Qertiﬁcates, Series 6006~8.’f‘5 The new allonge was signed by Sharon Mason,
Vice President of Countrywide Home Loans, Inc., in the Bankruptcy Risk
Litigation Management Department. Linda ﬁeMartini, a supervisor and
operational team leader for the Litigation Management Department for BAC
Home Loans Servicing L.P. (“BAC Servicing”),’ testified that the new allonge
was prepared in anticipation of this litigation, and that it was signed several

weeks before the trial by Sharon Mason.

As to the location of the note, Ms. DeMartini testified that to her
knowledge, the original note never left the bossession of Cbuntrywide, and that
the original note appears to have been transferred to Countrywide’s foreclosure
unit, as evidenced by internal FedEx tracking numbers. She also confirmed
that the new allonge had not been attached or otherwise affixed to the note.

She testified further that it was customary for Countrywide to maintain

S The allonge misidentifies the Asset-backed Certificates as “Series
6006-8” rather than “Series 2006-8.”

5 Ms. DeMartini testified that Countrywide Home Loans, Inc., the
originator of the note and mortgage at issue here, and Countrywide Home
Loans Servicing LP, the servicer of the loan both before and after the sale of the
loan, were and are two different legal entities under one corporate umbrella.
Her understanding that the entity known as Countrywide Home Loans
Servicing LP becatne BAP Home Loans Servicing LP when Bank of America took
over the Countrywide entities differs from the representation made in papers
submitted by the defendant herein that the entity known as Countrywide Home
Loans, Inc. became BAP Home Loan Servicing LP. See n: 3.

-
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possession of the original note and related loan documents.

In a supplemental submission dated September 9, 2009, the defendant
asserted that “the Defendant/Secured Creditor located the original Note. The
original Note with allonge and Pooling and Servicing Agreement are available
for inspection.” When the matter réfurned to the court on September 24,
2009, counsel for the defendant repre.sented to the court that he had the
original note, with the new allonge now attached, in his possession. No
additonal information was presented regarding the chain of possession of the

note from its origination until counsel acquired possession.

In sum, we have established on this record that at the time of the filing of

the proof of claim, the debtor’s mortgage had been assigned to the Bank of New

7 In a bizarre twist, in the same September 9, 2009 submission,

Countrywide produced a copy of a “Lost Note Certification,” dated February 1,
2007, which indicated that the original note had been delivered to the lender
on the origination date and thereafter “misplaced, lost or destroyed, and after a
thorough and diligent search, no one has been able to Jocate the original Note.”
The defendant asserted for the first time that the “whereabouts of the Note
could not be determined” at the time that the proof of claim was filed. Def.

- Suppl. Subm. at 6. As a result, Countrywide claimed that it was unabie to affix
the allonge to the note until after the original note had been rediscovered. At
the next hearing on September 24, 2009, counsel was not able to explain the
inconsistencies between the lost note certification, Ms. DeMartini’s testimony, -
and the “rediscovery” of the note, and asked that the lost note certification be
disregarded. T13-15 to 16 (9/24/2009). ‘

-8~
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York, but that Countrywide did not transfer possession of the associated note
to the Bank, Shortly befofe trial in this matter, the defendant executed an
allonge to transfer the note to the Bank of New York; however, the allonge was
not initially affixed to the original note, and possession of the note never
actually changed. The Pooling and Servicing Agreerent required an
indorsement and transfer of the note to the Trustee, but this was not
accomplished prior to the filing of the proof of claim. The defendant has now
produced the original note and has apparently affixed the new allonge to it, but
the original n'ote and allonge still have not been transferred to the posseséion of
the Bank of New York. Countrywide, the originator of the loan, filed the proof
of claim on behalf of the Bank of New York as Trustee, claiming that it was the
servicer for the loan. Pursuant to the PSA, Countrywide Servicing, and not
Countrywide, Inc., was the master servicer for the transferred loans.® At all

relevant times, the original note appears to have been either in the possession

8 According to a Prospectus Supplement dated June 30, 2006, filed
by Countrywide, Inc. with the Securities and Exchange Commission, see
www.sec.gov, Countrywide Servicing was created to service the loans originated
by Countrywide, Inc. The Prospectus notes that “Countrywide Home Loans
expects to continue to direcily service a portion of its loan portfolio,” while
transferring new mortgage loans to Countrywide Servicing. Prospectus
Supplement at 40. In addition, because “certain employees of Countrywide
Home Loans became employees of Countrywide Servicing, Countrywide
Servicing has engaged Countrywide Home Loans as a'subservicer to perform
certain loan servicing activities on its behalf.” Id. Because Countrywide Home
Loans, Inc. designated itself as the servicer for the Bank of New York on the
proof of claim at issue here, I assume for these purposes that it is acting in
that capacity on this loan.

-9-
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of Countrywide or Countrywide Servicing.’
DISCUSSION

With this factual backdrop, we turn to the issue of whether the challenge
to the proof of claim filed én behalf of the Bank of New York, by its servicer
Countrywide, can be sustained. Under the Bankruptcy Code, a claim is
deemed allowed unless a party in interest objects, 11 U.S.C. § 502{(g). Ifan
objection to a claim is made, the claim is disallowed “to the extent tha_t .
such claim is unenforceable against the debtor and property of the debtor,
under any agreement or applicable law for a reason other than because such

claim is contingent or unmatured.” 11 U.8.C, § 502(b)(1).

Counfrywide’s claim here must be disallowed, because it is -
unenforceable under New Jersey law on two grounds. First, under New

Jersey’s Uniforra Commercial Code (“UCCP) provisions, the fact that the owner

® The record is unclear about whether the original note has been in
the possession of Countrywide Home Loans, Inc. or Countrywide Home Loans
Servicing LP. Ms. DeMartini testified both that the original note was always
located in the Countrywide origination file (presumably at Countrywide Home
Loans, Inc.) and that the servicer actually retained possession of the original
note (presumably Countrywide Home Loans Servicing LP). She also testified
that the “Documents Department” was charged with imaging and storing the
original documents, but the record is not clear about which of the two entities
housed the Documents Department.

-10~
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of the note, the Bank of New York, never had po,séession of the note, is fatal to
its enforcement. Second, upon the sale of the note and mortgage to the Bank _
of New York, the fact that the note was not properly indorsed to the new owner

also defeats the enforceability of the note.

Under New Jersey law, the enforcement of a promissory note that is
secured by a mortgage is governed by the UCC. The note, at issue here, made
payable to Countrywide, providing for interest and an unconditional promise to
pay the lender, is a “negotiable instrument” under the New Jersey UCC, which
defines a negotiable instrument as “an uncoﬁditional promise or order to pay a
fixed amount of money, with or without interest or other charges descrit;ed in
the promise or order, if it: (1) is payable to bearer or to order at the time it is
issued or first comes into possession of a holder; (2} is payable on demand or at
a definite time.” N.J.S.A. 12A:3-104. A party is entitled to enforce a negotiable
instrument if it‘is “the holder of the instrument, a nonholder in possession of
the instrument who has the rights of a holder, or a person not in possession of
the instrument who is entitled to le.nforce the instrument pursuant to
12A:3-309 or subsection d. of'lQA:3-418.” N.J.S.A. 12A:3-301. In this case,
the creditor may not enforce the inst:u:nent under any of the three statutéry

qualifiers.

- =11~
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1.  Holder.

A “holder” is defined as “the person in possession if the instmment' is
payable to bearer or, in the case of an instrument payable to an identified
person, if the identified person is in possession.” N.J.S.A. 12A:1-201(20).
“Mere ownership or possession of a note is insufficient to qualify an individual

as a ‘holder’.” Adams v. Madison Realty & Dev. Inc., 853 F.2d 163, 166 {3d

Cir. 1988). Whetre, as here, the ownership of an instrument is transferred, the

transferee’s attainment of the status of “holder” depends on the negotiation of

the instrument to the transferee. N.J.S.A. 124:3-201(a). The two elements
required for negotiation, both of which are missing here, are the transfer of
possession of the instrument to the transferee, and its indorsement by the

holder. N.J.S.A. 12A:3-201(b).

As to the issue of possession, we are not certain on th:s record whether
the party in possession of the note is Countrywide or Countrywide Servicing.*®
What we do know is that the note was purchased I:;y the Bank of New York as
Trustee, but never came into the physical possession of the Bé.nk. Because the
Rank of New York never had possession of the note, it can not qualify as a

“holder” under the New Jersey UCC. See Dolin v. Darnall, 115 N.J.L. 508, 181

10 See 1. 9.

-12-
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A. 201 (E&A 1939) (“Since the plainﬁff was not in possession of the notes in -

‘question, he was neither the holder’ nor the bearer’ thereof.”).H

The second ¢element required to negotiate an instrument to the
;cransferee, i.e., indorsement of the instrument by the holder, is also missing
here. An indorsement means “a signature, other than that of a éigner as
malker, drawer, or acceptor, that alone or accompanied by other worcis is made
on an instrument for the purpose of negotiating the instrument, restricting
payment of the instrument, or incunin;g indorser’s liability on the instrument.”
N.J.S.A. 12A:3-204. The indorsement may be on the instrument itself, or it
may be on “a paper affizxed to the instrument.” Id. Such a paper is called an
“allonge”, defined as “[a] slip of paper sometimes attached to a negotiable
instrument for the purpose of receiving further indorsements when the original
paper is filled with indorsements.” See Black’s Law Dictionary at 88 (9 Ed.

2009).

The significance of indorsement and affixation requirements to achieve

H If Countrywide was in possession of the note, then it would have

had “holder” status as of the date of the petition filing date, because the note
was payable to Countrywide, no indorsement or allonge had been executed,
and Countrywidé was in possession of the original note. However, Countrywide
did not file the claim on its own behalf. Rather, it filed the claim as “servicer
for Bank of New York.” The qualification of the Bank of New York, rather than
Countrywide, to enforce the note is at issue.

-13-
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holder status, and thereby qualify to enforce a note against the maker, was

explained by the Third Circuit in Adams v. Madison Realty & Dev. Inc., supra.

The court explained that the maker of the note must have certainty regarding
the party who is entitled to enforce the note.
From the maker's standpoint, therefore, it becomes essential to
establish that the person who demands payment of a negotiable
note, or to whom payment is made, is the duly qualified holder.
Otherwise, the obligor is exposed to the risk of double payment, or
at least to the expense of litigation incurred to prevent duplicative
satisfaction of the insbrument. These risks provide makers with a
recognizable interest in demanding proof of the chain of title.

Consequently, plaintiffs here, as makers of the notes, may properly
press defendant to establish its holder status.

853 F.2d at 168.

At the time of the Adams’ decision, the New Jersey UCC provided in
relevant part that “ja]n indorsement must be written by or on behalf of the
holder and on the instrument or on a paper so firmly affized thereto as-to
become a part thereof.” N.J.S.A. 12A:3-202(2) (1961}.7* The UCC Commentary
explained that this language was in conformance with those

decisions holding that a purported indorserment on a mortgage or
other separate paper pinned or clipped to an instrument is not

12 The New Jersey Study Comment noted that the “wording in
reference to indorsements [was] changed from ‘or upon a paper attached
thereto’, to ‘so firmly affized thereto as to become a part thereof. This change
merely implementjed] the ancient doctrine of allonge.”

-14-
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sufficient for negotiation. The indorsement must on the

instrument itself or on a paper intended for the purpose is so

firmly affixed to the instrument as to become an extension or part

of it. Such a paper is called an ailonge.
In 1995, Chapter 3 of Title 12A was amended and subsection 2 of 12A:3-202
was revised, renumbered, and included as the last sentence in N.J.S.A. 12A:3-
204(a). As revised, the provision now states that “{flor the purpose of

determining whether a signature is made on an instrument, a paper affixed to

the instrument is a part of the instrument.” N J.S.A. 12A:3-204(a).

In this case, we had neither a proper indorsement on the note itself, nor
an allonge that was executed at the time the proof of claim was filed. An
allonge purporting to negotiate the note to the Bank of New York was not
executed until shortly before the original trial date, and was not affizxed to the
original note until the second trial date. Even if the newly executed allonge is
recognized as a valid indorsement of the note, under these circumstances, the
Bank of New York does not qualify aé a holder, because it never came into

possession of the note.'®

13 As an additional argument in support of the proposition that the

Bank of New York qualifies as a holder who may enforce the note, the claimant
cites to Mulert v. National Bank of Tarentum, 210 F. 857, 860 (3d Cir. 1913).
for the proposition that it had constructive possession of the note because
Countrywide intended to transfer possession, and that constructive possession
is sufficient to permit the transferee to enforce the note. This proposition is not
sustainable in light of the actual possession required under the New Jersey

-15-
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2. Nonholder in Possession.

Nor does the claimant qualify as a non-holder in possession who has the
rights of a holder. “A person may be a person entitled to enforce the
instrument even though the person is not the owner of the instrument or is in
wrongful possession of the instrument.” N.J.S.A. 12A:3-301. The Official
Comment to section 3-301 adds that this definition:

includes a person in possession of an instrument who is not a

holder. A nonholder in possession of an instrument includes 2

person that acquired rights of a holder by subrogation or under

Section. 3-203(a). It also includes both a remitter that has received

an. instrument from the issuer but has not yet transferred or

negotiated the instrument to another person and also any other

person who under applicable law is a successor to the holder or

otherwise acquires the holder's rights.

Id. at UCC Comment to § 3-301. Countrywide, the originator of the loan and
the original “holder” of the note, sold the note to the Bank of New York as
Trustee. In this way, the Bank of New York is a successor to the holder. As a
successor to the holder of the note, the Bank of New York would qualify as a
non-holder in possession who could enforce the note by its servicer if it had

possession of the note. Because the Bank of New York does not have

possession of the note, and never did, it may not enforce the note as a

UCC. See N.J.S.A. 124:1-201{20).
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nonholder in possession.

3. Non-holder Not in Possession.

The third category that would enable a claimant to enforce the note
would be a person not in possession of the note who is entitled to enforce the
note pursuant to N.J.S.A. 12A:3-309 or subsection d. of N.J.S.A. 124A:3-418.
Section 12A:3-309 concerns the enforcement of lost, destroyed or stolen

instruments.** The defendant presented a lost note certification to this court,

M N.J.S.A. 12A:3-309 provides:

a. A person not in possession of an instrument is entitled to
enforce the instrument if the person was in possession of the
instrument and entitled to enforce it when loss of possession
occurred, the loss of possession was not the result of a transfer by
the person or a lawful seizure, and the person cannot reasonably
obtain possession of the instrument because the instrument was
destroyed, its whereabouts cannot be determined, or it is in-the
wrongful possession of an unknown person or a person that
cannot be found or is not amenable to service of process.

b. A person seeking enforcement of an instrument under
subsection a. of this section must prove the terms of the
instrument and the person's right to enforce the instrument. If that
proof is-made, 12A:3-308 applies to the case as if the person
seeking enforcement had produced the instrument. The court may
not enter judgment in favor of the person secking enforcement
unless it finds that the person required to pay the instrument is
adequately protected against loss that might occur by reason of a
claim by another person to enforce the instrument. Adequate
protection may be provided by any reasonable means.

~17-
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but the factual predicate of the certificate conflicted with other facts presented
on this record, and we have determined to disregard the certificate.’® Section

12A:3-418, concerning payment or acceptance by mistake, does not apply here.

In a recent District Court decision from the District of Massachusetts,
’&he court rejected the enforcement of a note where the assignee of the note and
accompanying mortgage did not have possession of the note. Marks v.
Braunstein, No. 09-11402-NMG, 2010 WL 3622111 {D.Mass. Seét. 14, 2010).
In Marks, the assignee of the note and mortgage purchased the collateral for
the note, a commercial building, from the Chapter 7 tnistee, filed a secured
proof of claim, and sought to enforce the note and mortgage against the
proceeds from the sale. When the matter first came on to be heard, the
claimant confirmed that he was not in possession of the note and was unaware .
of who was in possession of it.!* Because the claimant acknowledged that he
was never in possession of the note, he was precluded from reliance on Section
3-309A of the Massachusetts UCC, which permits enforcement of a lost,

destroyed or stolen instrument, but requires possession of the instrument at

15 - Seen.7.

18 Following the disallowance of the proof of claim by the court, the

claimant discovered the location of the note. However, the bankruptcy court
denied his motion for reconsideration of the disallowance. The denial was
affirmed by the District Court. Marks v. Braunstein, 2010 W1 3622111 at *5.

-18-
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some point. Citing to Premier Capital, LLC v. Gavin, 319 B.R. 27, 33 (1* Cir.

BAP 2004), the Marks court reflected that “[tjhe purpose of the possession
requirement in Article 3 is to protect the Debtor from multiple enforcement
claims to the same note.” Id. at *3. Acknowledging that conflicting
enforcement claims were not a concern in the case before it, the court
nevertheless applied the statutory requirements to hold that the note could not
be enforced by the claimant to collect proceeds otherwise due to the claimant

from the sale of the collateral on account of his secured claim.

Similarly, in this case, the purchaser of the note and mortgage, the Bank
of New York, never had possession of the note. Therefore, under the Uniform
Commercial Code as adopted in New Jersey, the Bank of New York as Trustee

may not enforce the instrument.

On behalf of the Bank of New York, Countrywide contends that the
written mortgage assignment in this case, which purports to assign both the
note and mortgage in this case, and which was properly executed and recorded
with the appropriate county clerk’s office, serves to properly transfer the note
to the new owner, enabling the new owner to enforce both the note and the
mortgage. The recorded assignment of mortgage does include provision for the

assigz;inent of the note as well. However, the recorded assignment of the

-}9-
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mortgage does not establish the enforceability of the note. As discussed above,
the UCC governs the transfer of a promissory note. See 29 Myron C. Weinstin,
New Jersey Practice, Law of Mortgages, § 11.2 at 749. The attempted
assignment of the note in the assignment of mortgage document, together with
the terms of the Pooling and Servicing Agreement, created an ownership issue,
but did not transfer the right to enforce the note.

The right to enforce an instrument and ownership of the

instrument are two different concepts. . . . Moreover, a person who

has an ownership right in an instrument might not be a person

entitled to enforce the instrument. For example, suppose X is the

owner and holder of an instrument payable to X. X sells the

instrument to Y but is unable to deliver immediate possession to Y.

Instead, X signs a document conveying all of X's right, title, and

interest in the instrument to Y. Although the document may be

effective to give Y a claim to ownership of the instrument, Y is not a

person entitled to enforce the instrument until Y obtains

possession of the instruraent. No transfer of the instrument

occurs under Section 3-203(a) until it is delivered to Y.
N.J.S.A. 12A:3-203 (UCC Cmt. 1). Accordingly, the Bank of New York has a
valid claim of ownership, but may not enforce the note on the basis of the

reference to the note in the recorded assignment of the mortgage.

The fact that the proof of claim in question was filed by “Countrywide
Home Loans, Inc., as servicer for Bank of New York, Trustee” does not alter the
enforceability of the note. Emlkruptcy Rule 3001(b) provides that a proof of

claim may be filed by either the creditor “or the creditor’s agent.” d

-20-
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FED.R.BANKR.P. 3001(b). Here, Countrywide, Inc. was the originator of the
note and mortgage, but sold both the note and mortgage to the Bank of New
York as Trustee, and filed the proof of claim as the “servicer” for the Bank of

New York. A servicer has standing to file a proof of claim on behalf of &

creditor. See, e.2., Greer v. O'Dell, 305 £.3d 1297, 1302 (11* Cir. 2002) (A

servicer is a party in interest in proceedings involving loans which it services.”);

In re Viencek, 273 B.R. 354, 358 (N.D.N.Y. 2002}; In re Gulley, No.

07-33271-SGJ-13, 2010 WL 3342193, *9 {(Baokr. N.D.Tex. Aug. 23, 2010)
(“many courts have held that a mortgage servicer has standing to participate in
a. debtor's bankruptey case by virtue of its pecuniary interest in collecting

payments under the terms of a note”); In re Minbatiwalla; 424 B.R. 104, 109

(Bankr. S.D.N.Y. 2010); In re Conde- Dedonato, 391 B.R. 247, 250 (Bankr.

E.D.N.Y. 2008) (“A servicer of a mortgage is clearly a creditor and has standing
to file a proof of claim against a debtor pursuant to its duties as a servicer.”).
But Countrywide, as the servicer, acts only as the agent of the owner of the

instrument, and has no greater right to enforce the instrument than its

principal. See, e.8., Greer v. O'Dell, 305 F.3d at 1303. Because the Bank of
New York has no right to enforce the note, Countrywide as its agent and

servicer cannot enforce the note.

w As Anoted, Countrywide Home Loans, Inc. is listed as the servicér
on the debtor’s loan. However, there is serious question raised about the
authority of that entity to file a proof of claim on behalf of the Bank of New

-21-




Case 08-02448-JHW Doc 25 Filed 11/16/10 Entered 11/17/10 09:29:50 Desc Main
Document  Page 22 of 22

CONCLUSION

Because the claim filed by “Countrywide Home Loans, Inc., servicer for
Bank of New York” cannot be enforced under applicable state law, the claim

must be disallowed under 11 U.S.C. § 502(b){1).

Dated: November 16, 2010 @w@%/-———
JPPDITH H. WIZMUR
CHIEF JUDGE
U.S. BANKRUPTCY COURT .

York. A Power of Attorney dated November 15, 2005 was submitted, affording
Countrywide Home Loans Servicing LP, not Countrywide Home Loans, Inc., the
limited opportunity to perform all necessary acts to foreclose mortgage loans,
dispose of properties and modify or release mortgages, presumably including
the authority to file a proof of claim in a bankruptcy case.
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Pennsylvania Foreclosure Rules & Rules/Statutes re False Swearing

Rule 2002: Real Party in Interest

Requues that all actions must be prosecuted by and in the name of the real
party in interest

Rule 1019: Contents of Pleadings
(i) When any claim or defense is based upon a writing, the pleader shall
attach a copy of the writing, or the material part, but if the writing or copy is not
accessible to the pleader, it is sufficient to state, together with the reason, and to set forth
the substance of the writing.

Rules 1141-1150 Mortgage Foreclosure

Rule 1147: The Complaint

The plaintiff shall set forth in the complaint:

(1) the parties to and the date of the morigage, and of any assignments, and a
statement of the place of record of the mortgage and assignments. :

(2) a description of the land

(3) the names, addresses and interest of the defendants in the action and that the
present real owner is unknown if the real owner is not made a party

(4) aspecific averment of default

(35) anitemized statement of the amount due;

(6) a demand for judgment for the amount due.

18 Pa. C.S.A § 4902, Perjury
18 Pa. C.S.A. § 4903. False swearing
18 Pa. C.S.A. § 4904. Unsworn falsification to authorities

Rule 1024: Verification .

Every pleading containing an averment of fact must be verified by the party or, if
not verified by the party, must be made by a person w/ sufficient knowledge or
information and belief and must state the reason not verified by a party,

Rule 1023.1. Scope. Signing of Documents. Representations to the Court.
(a) Rules 1023.1 through 1023.4 do not apply to disclosures and discovery requests,

responses, objections and discovery motions that are subject to the provisions of general
rules.

(b) Every pleading, written motion, and other paper directed to the court shall be signed
by at least one attorney of record in the attorney's individual name, or, if the party is not
represented by an attorney, shall be signed by the party. This rule shall not be construed
to suspend or modify the provisions of Rule 1024 or Rule 1029(e).
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(¢) The signature of an attorney or pro se party constitutes a cerfificate that the signatory
has read the pleading, motion, or other paper. By signing, filing, submitting, or later
advocating such a document, the atforney or pro se party certifies that, to the best of that
person's knowledge, information and belief, formed after an inquiry reasonable under the
circumstances,

(1) it is not being presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation,

(2) the claims, defenses, and other legal contentions therein are warranted by existing law
or by a nonfrivolous argument for the extension, modification or reversal of existing law
or the establishment of new law,

(3) the factual allegations have evidentiary support or, if specifically so identified, are
likely to have evidentiary support after a reasonable opportunity for further investigation
or discovery; and

(4) the denials of factual allegations are warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of information or belief.

(d) If, after notice and a reasonable opportunity to respond, the court determines that
subdivision (c) has been violated, the court may, subject to the conditions stated in Ruleg
1023.2 through 1023.4, impose an appropriate sanction upon any attorneys, law firms and
parties that have violated subdivision (c) or are responsible for the violation.

§ 4902, Perjury
(a) Offense defined.--A person is guilty of perjury, a felony of the third degree, if in any
official proceeding he makes a false statement under oath or equivalent affirmation, or
swears or affirms the truth of a statement previously made, when the statement is material
and he does not believe it to be true.

(b) Materiality.--Falsification is material, regardiess of the admissibility of the statement
under rules of evidence, if it could have affected the course or outcome of the proceeding,
It is no defense that the declarant mistakenly believed the falsification to be immaterial.
Whether a falsification is material in a given factual situation is a question of law.

(c) Irregularities no defense.--It is not a defense to prosecution under this section that
the oath or affirmation was administered or taken in an irregolar manner or that the
declarant was not competent to make the statement. A document purporting to be made
upon oath or affirmation at any time when the actor presents it as being so verified shall
be deemed to have been duly sworn or affirmed.

(d) Retraction.--No person shall be guilty of an offense under this section if he retracted
the falsification in the course of the proceeding in which it was made before it became
manifest that the falsification was or would be exposed and before the falsification
substantxally affected the proceedmg




oath or equivalent affirmation, both having been made within the period of the statute of
limitations, the prosecution may proceed by setting forth the inconsistent statements in a
single count alleging in the alternative that one or the other was false and not believed by
the defendant. In such case it shall not be necessary for the prosecution to prove which
statement was false but only that one or the other was false and not believed by the
defendant to be true.

() Corroboration.--In any prosecution under this section, except under subsection (e) of
this section, falsity of a statement may not be established by the uncorroborated
testimony of a single witness.

18 Pa. C.8.A, § 4903. False swearing

(a) False swearing in official matters.--A person who makes a false statement under
oath or equivalent affirmation, or swears or affirms the truth of such a statement
previously made, when he does not believe the statement to be true is guilty of a
misdemeanor of the second degree if:

(1) the falsification occurs in an official proceeding; or

(2) the falsification is intended to mislead a public servant in performing his official
function. :

(b) Other false swearing.--A person who makes a false statement under oath or
equivalent affirmation, or swears or affirms the truth of such a statement previously
made, when he does not believe the statement to be frue, is guilty of a misdemeanor of
the third degree, if the statement is one which is required by law to be sworn or affirmed
before a notary or other person authorized to administer oaths.

(¢) Perjury provisions applicable.--Section 4902(c) through (f) of this title (relating to
perjury) applies to this section.

§ 4904, Unsworn falsification to authorities

(a) In general.--A person commits a misdemeanor of the second degree if, with intent to
mislead a public servant in performing his official function, he:

(1) makes any written false statement which he does not believe to be true;

(2) submits or invites reliance on any writing which he knows to be forged, altered or
otherwise lacking in authenticity; or

(3) submits or invites reliance on any sample, specimen, map, boundary mark, or other
object which he knows to be false.

(b) Statements “under penalty.”--A person commits a misdemeanor of the third degree
if he makes a written false statement which he does not believe to be true, on or pursuant
to a form bearing notice, anthorized by law, to the effect that false statements made
therein are punishable.

(¢) Perjury provisions applicable.--Section 4902(c) through (f) of this title (relating to
perjury) applies to this section.

(d) Penalty.~-In addition to any other penalty that may be imposed, a person convicted
under this section shall be sentenced to pay a fine of at least $1,000.
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COMMUNITY LEGAL SERVICES, INC.
By:  PETER D. SCHNEIDER, ESQUIRE

Attorney 1.D. No. 40351
1424 Chestnut Street
Philadelphia, PA 19102
. Tele: 215-981-3718

Email: pschneider@igc.org

BAC Home Loans Servicing, LP FKA
Countrywide Home Loans Servicing LP,

Plaintiff

V.

i olely in Her Capacity as
elr eceased,
_ |

Unknown Heirs of —

Deceased,

Defendaﬁts

-COURT OF COMMON PLEAS -

PHILADELPHIA COUNTY
CIVIL DIVISION

erm, 2009
No. ' '

Defendants’ First Set of Interrogatories and
Requests for Production Directed to Plaintiff

Pursuant to Rules 4005 and 4009.11, Pa. Rules of Civil Procedure, Defendants

.nd x~hereby direct Plaintiff to answer the following

interrogatories and produce the following documents, in accordance with the instructions

and definitions set forth below,

DEFINITIONS and INSTRUCTIONS

1. In addition to any; specific instructions set forth within an

interrogatory, “identification,” “identify,” or “identity,” when used in reference to: (a)

an individual, requires you to state his or her full name, employer, position, address

and telephone number; (b) a business entity, requires you to state its full name,
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including its corporate form (e.g., Inc., LLP, LLC), any name under which it does
business and the address of its principal place of business; (¢) a document, requires
you to state the number of pages and the naturé of the document (letfer,
Ir.lemorandum, e-mail,.etc.), ifs title, its date, the name or names of its authors and
recipients, and its present locatioﬁ and custodian; (d) an event or meeting requirés
you t;) state the date of the event or meeting, brieﬂy descriﬁe the event or ﬁmetiné,
and identify any individual 0;' entity involved in the event or meeting; and/or (f)
location or facility requires you to state the owner of thq: location or facility, the street
address, and the persons occupying such location or facility.

2., Without in any way limiting.the definition of “document” contained in
Rule 4009.1, Pa. Rules of Civil Procedure, you are specifically instructed to search all
centralized and decentralized docﬁment managerﬁent systems, computer and
electronic/e-mail archives, disks and other media, and/or backup tapes or disks for
documents responsive to the following items for which production is compelled, and
production of such documents should be made regardless of whether such documents
currently exist in tangible or “hard” copy form. Produétion is also compelled '
regardless of whether the user purported to ‘;délete” the document, if such document
is capable of b;sing refrieved or restored.

3 If the requested documents are maintained in a paper file, please
produce the file folder or container and all labels and notations thereon along with the
documents.-

4, The term “document” is an all-inclusive term with the broadest

possible meaning accorded to it under the Pa. Rules of Civil Procedure, and means




12.  “The original Iénder” means Countrywide Home Loans, Inc. |
..13. “The Law Firm” or “Plaintiff’s counsel” means Goldbeck McCafferty
& McKeever. | -

14.  Foreach response va'ovided, identify all persons who supp_lie&
information contained in the answer, and, if more than one person is listed, identify
the relevant contribﬁtion of each. If such person(s) is not an employee of Plaintiff
U.S. Bank, thén explain the basis of such person(s)’s authority to respond on behalf
-of Plaintiff and identify all documents relating to such authority.

INTERROGATORIES

1. Does the named Plaintiff, “BAC Home Loans Servicing, LP FKA
Countrywide Horﬂe Loans Servicing LP,” currently own the beneficial interestin
the debt unc‘ieriying this foreclosure action? If so, explain the iaasis for its claim
of ownership, and in this description: (a) identify each separate transfer of the
debt, starting with transfer from the original lender and ending with the transfer to
the Piéinﬁﬂ', including the date of the transfer, the individuals effectuating the
transfer and any value exchanged in return for such transfer; (b) identify any and
all documents that evidence or that constitute each transfer; and (c) identify any
and all documents that request, describe, or otherwise relate to such transfers. If

not, identify who does and describe the details of the transfer to that entity.

Persons supplying information:

Answer:

]
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2. Identify each custodian wﬁo has held the npté and mortgage from the
Joan since the inceptiqn of the loal'l and the location where the note énd mortgage
have been held, and for each, (a) identify the location where the custodian has
held the note and mortgage; (b) fhe time period during which the note and-
mortgage were held at that location and (c) any agreement or Sther document that

descﬁbeg the duties of such custodian,

Persons supplying information.

Answer:

3. ‘Identify the particular trost entity on whose behalf Plaintiff is acting
and identify ali documents that establish or pertain to that trust entity and/or that - |
define the responsibilities and authority of Plaintiff applicable to this action,

Persons supplying information:

Answer:
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4, State whether or not the loan obligation undetlying this mortgage hes
. been or is part of a pool of obligations that has been securitized If so, identify the

" name or other designation of the securitization trust and the trustee.

Persons supplying information:

Answer:

5. Regarding the address stated in the caption as being the address of the
Plaintiff—7105 Corporate Drive, PTX C-35, Plano, TX 75024—what business is
located af that address?

Persons supplying information:

6. If the answer to the previous Inferrogatory is a business entity other |

" than BAC Home Loans Servicing, LP., describe the connection that business has
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to this action and identify all documents that establish or pertain fo that
relationship.

Persons supplying information:

Answer:

7. Identify any and all servicing agents and default management .
— companies that are currently involved in servicing the underlying mortgage
account and/or in managing the underlying default and identify all documents that

evidence or relate fo any such servicing or default managing agreements.

Persons supplying information:

Answer:

8. If the initial servicer of the loan was a different entity than the one

currently functioning as the servicer of the loan, identify all the previous servicers




of the loan and, for each, state the month and year each particular entity acquired
servicing rights in the loan,

Persons supplying information:

Answer:

9. Identify the entity that retained the Law Firm to institute this action
and identify all documents that relate to any standing agreement between that

entity and the Law Firm.
Persons supplying information:

Answer:




10. Is the Law Firm a party to any Network Agreement that cover.s, its
billing in this action? If so, identify such agreement.

Persons supplying information:

Answer:

11. State the date that the Law Firm was directed to commence this action
and, if that di’recfion was communicated electronically, identify any loan
management computer platfof;n, system or software through which that
comnuﬁication was made and identify any documents relating to such
communications,

Persons supplving information.

Answer:

12. Regarding the December 18, 2009 Assignment of Mortgage on the

property from “Mortgage Electronic Registrations Systems, Inc. acting solely as a

nominee for Countrywide Home Loans, Inc,” to the Plaintiff, (a) identify all




doc@ents pertaining to any request or order for such assignment, and all
documents peﬁiﬂng to its preparatidn, execution and/or filing; (b) identify ali
documents that relate to the authority of Gary E. McCafferty, Esquire and/or the
Law Firm to execute 'the<assigmnent;. (c) ideniify the employer of ’the notary
~Martin S, Bair; and (d) stafe the date and amount of any charges imposed on
.* Defendant’s mortgage account that relate to the preparation, notarizqtion or
recording of the assignment. ' s

Persons supplying information:

Answer:

" 13. Have any of the following entities (including their divisions) been
involved in any way in the managing of this foreclosure suit and, if so, ()
describe the entity and its connection to this suit; (b} identify all actions taken by
such entity with regard to this suit and (c) identify any agreements that pertain to

. such entity’s involvement in this suit: Lender Processing Services, Inc., Fidelity -
National Information Services, Inc, Fidelity National Title Co., or Fidelity
National Foreclosure Solutions, Inc,

Persons supplving information:
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Answer:

14, Identify all persons, other than members of the Law Firm, who were
involved in the decision to have a member of the La—\w} Firm execute the
Assignment of Mortgage underlying this foreclosure action and identify any
communications, agreements or other documents that relate to that decision or to

the authority granfed to the Law Firm to make that decision.
Persons supplying information:

Answer:

15. Regarding the $2,752.92 attorney’s fee alleged to be due in paragraph
6 of the Complaint, is this (a) a fixed standard amount, (b) an estimate based on

anticipated hours times an hourly rate, or (¢) some other amount? If (a), identify

all agreements, schedules or other documents that relate to this fee. If (b), state
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June 1, 2009, and continuing until the date this action was commenced. If any of
the offices identified were not majntajnec_i throughout the entire tiple period in
question, ﬁen asto eacﬁ such office state the dates during which such office was .
maintained.

Persons supplving information;

Answer: .

27. Identify all witnesses you intend to call at trial and, as to each,
describe the subject matter of his or her testimony.

Persons supplying information:

Answer:

28. Identify all persons with knowledge of the claims or defenses in this

matter and, as to each, desctibe the subject matter of his or her knowledge.

Persons supplying information:

Answer:
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REQUESTS FOR PRODUCTION
| 1. The original promissory note and the “Bond or bbiigation” referenced in the
Assignment of Mortgage, to getﬁer with any and all eﬁdorséments and allonges from
which Plaintiff claims to be a h-c)lder of that note. (Plaintiff is requested-to produce the |

* original of these documents for inspection, not copies.).

2. Any agreement, correspondence or other document, including any pooling
and servicing agreement (PSA) or ééhedule to a PSA, that, in addition to the note and
niortgage, relates to the named Plaintiff's interest in the loan or to the interest of the

Trust, if any, on whose behalf Plaintiff is acting in this action..
3. Any report, evaluation, correspondence, computer entry, email or other
document relating to (a) the delinquency and default underlying this action, (b) the

estimated value or condition of the collateral or (¢) the ownership of thé underlying debt.

4, All invoices and other documents related to any fee or charge included in any

amount that Defendant would have to pay in order to reinstate the morigage,

5. All title reports related to this action.
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6. All documents referred to in the above Interrogatories and in the responses

thereto.

7. Any and all agreements between the Law Firm and either the servicer of the

loan or a default-manager-contractor of the servicer applicable to this action.-

8. Any and all account activity statements for the loan, including any separate

accounts that pertain to éorjnorate advances or fees attributable to the loan.

9. All documents relating to this loan, including the documents relating to the

origination, the underwriting, the closing, the transfer and/or the servicing of the loan,

10. A Key Loan Transaction or similar detailed payment history for the
Borrower’s loan account, including the date and amount of each payment due, the date
and amount of each paymen‘t received from Borrower, the month to which each payment
was applied and the date, amount and nature of each disbursement or payment taken out
of the account such as for insurance and tax payments, together with all instructions or
explanations of the format, terms, abbreviations and language used in the payment

history.

11. If this obligation has been or is part of a pool of obligations that has been

securitized, all prospectuses, pooling and servicing agreements including master

servicing agreements or subservicing agreements, or reports concerning that loan pool,
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including documents that -describe the investment and those that desctibe the

performance of the loans in such pool, and all documents relating or referring to same.

12, All- documents reflecting the fact, date and time of delivery of the HUD
pubhcatlon PA 426-H, How fo Avoid Foreclosure, 1o the ptior to commencmg

foreclosure.

13. All documents recording or showing any written or oral contact with the
Defendant by Plaintiff relating to Plaintiff’s efforts to contact the défendant regarding the
default during the first 90 days after the loan payments were past due, iﬁcluding but not

limited to, all records contained in any claim review file maintained by the Plaintiff,.

14. All documents recording or reflecting a pre-foreclosure review conducted by
Plaintiff prior to commencing foreclosure, including but not limited to, all contents or

documents contained in any claim review file maintained by the Plaintiff,

I5. All documents recording or showing any written or spoken contact by mail,
phone or any other means with the Defendant by Plaintiff which document Plaintiffs
efforts to arrange a ff}ce-to-face meeting with the Defendant prior to commenéing
foreclosure; or any documeqts establishing that a face-to-face meeting occurred between

Plaintiff and Defendant prior to Plaintiff’s commencing foreclosure. -
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